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�ēęėĔĉĚĈęĎĔē
Arbitration is often portrayed as an alternative to litigation; hence the expression 

“alternative dispute resolution”. However, to make such a conclusion would be to over-
look the interaction between arbitration and litigation. Without judicial assistance, arbitral 
proceedings can come to a halt. Particularly, in certain cases, judicial assistance “gives 
teeth” to arbitration. There may be instances where counsel in arbitration would need to 
seek court assistance - by way of an interim measure - to ensure that the client’s interests 
are fully protected. Consequently, counsel would be well placed to have an awareness of 
the legal rules applicable to the granting of interim measures before or during the arbitral 
proceedings. Given that in most cases arbitration has an international character, an aware-
ness of certain key jurisdictions’ legal rules regarding the obtainment of interim measures 
before or during the arbitral proceedings is crucial. This is exactly what this paper seeks 
to achieve by providing a review of interim measures available under Turkish arbitration 
law with respect to foreign arbitral proceedings, viz., arbitrations seated abroad. An anal-
ysis of such rules will also be made to assess whether better protection of rights through 
interim measures is possible. 

7R�DFFRPSOLVK�WKLV��WKH�SDSHU�KDV�EHHQ�GLYLGHG�LQWR�¿YH�SDUWV���L��JHQHUDO�UHPDUNV��
�LL��W\SHV�RI�UHOLHI�DYDLODEOH�DQG�DSSOLFDEOH�WHVW���LLL��SURFHGXUH���LY��DSSHDOV�DQG�REMHF-
WLRQV���Y��HQIRUFLQJ�DUELWUDO�WULEXQDO¶V�LQWHULP�UHOLHI��DQG��YL��DQFLOODU\�LVVXHV��&RQFOXGLQJ�
remarks will then be made, summarizing the paper and suggesting the way forward. It is 
hoped that, having read this paper, the reader will have a solid understanding of the gen-
eral principles applicable to obtaining interim relief in aid of arbitral proceedings and the 
effectiveness of such principles.

A. General remarks 
Legislative framework

7XUNH\�KDV�D�GXDO�OHJLVODWLYH�V\VWHP�IRU�DUELWUDWLRQ��7KH�SURYLVLRQV�RI�&KDSWHU����
RI�WKH�&RGH�RI�&LYLO�3URFHGXUH��³CCP´�� regulate domestic arbitrations2 without foreign 

��&RGH�RI�&LYLO�3URFHGXUH��/DZ�1R�������RI����-DQXDU\���������)HEUXDU\�������2I¿FLDO�*D]HWWH�1R��������
[CCP].
2��$UELWUDWLRQV�VHDWHG�LQ�7XUNH\�DUH�FRQVLGHUHG�GRPHVWLF�DUELWUDWLRQV��7KHUH�ZHUH�FRQÀLFWLQJ�YLHZV�EHWZHHQ�
scholars as to whether arbitrations seated in Turkey were automatically considered domestic arbitrations. 
Some scholars expressed doubts as to the applicability of the principle of territoriality, relying on various 
DSSHOODWH�GHFLVLRQV��+RZHYHU��ZLWK�WKH�HQDFWPHQW�RI�WKH�,QWHUQDWLRQDO�$UELWUDWLRQ�/DZ��/DZ�1R�������RI����
-XQH������>IAL], it is now accepted that the principle of territoriality is the determining factor when seeking to 
decide whether an arbitration is domestic or foreign. Consequently, where an arbitration is seated in Turkey, 
LW�LV�D�GRPHVWLF�DUELWUDWLRQ��QRW�D�IRUHLJQ�RQH��DV�FRQ¿UPHG�E\�UHFHQW�&RXUW�RI�$SSHDO�GHFLVLRQV��,Q�RQH�RI�LWV�
decisions, the Court of Appeal - though relating to the Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards�����-XQH�����������8176��������867������>New York Convention@����UXOHG�WKDW�
ZKHUH�DQ�DUELWUDO�DZDUG�LV�UHQGHUHG�LQ�D�IRUHLJQ�VWDWH��WKH�DZDUG�VKRXOG�EH�GHHPHG�D�IRUHLJQ�DUELWUDO�DZDUG��
“Even though there are different opinions in doctrine regarding the determination of whether or not an 
arbitral award is domestic, termed as ‘law under which it is rendered’ and ‘territoriality,’ since Article I of 
the New York Convention expresses that ‘this Convention shall apply to the recognition and enforcement of 
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element, whereas the provisions of the IAL regulate domestic arbitrations with foreign 
elements.� The IAL also applies where the parties so agree, or where the arbitral tribunal 
determines that the arbitral proceedings should be conducted in accordance with the pro-
visions of the IAL.�

Foreign element

$FFRUGLQJ�WR�WKH�,$/��D�IRUHLJQ�HOHPHQW�H[LVWV�ZKHUH���L�� WKH�GRPLFLOH��SHUPD-
QHQW�UHVLGHQFH�RU�SODFH�RI�EXVLQHVV�RI�WKH�SDUWLHV�DUH�LQ�GLIIHUHQW�VWDWHV���LL��WKH�GRPLFLOH��
permanent residence or place of business of the parties are in a state other than the place 
�VHDW��RI�DUELWUDWLRQ�HVWDEOLVKHG� LQ� WKH�DUELWUDWLRQ�DJUHHPHQW�RU� WKH�SODFH�RI�DUELWUDWLRQ�
determined in accordance with the arbitration agreement, or in a state other than where 
substantial portion of the underlying agreement is to be performed, or where the sub-
MHFW�PDWWHU�RI�WKH�GLVSXWH�LV�FORVHO\�FRQQHFWHG���LLL��DW�OHDVW�RQH�RI�WKH�FRPSDQLHV¶�VKDUH-
holders, who is a party to the principal agreement underlying the arbitration agreement, 
has brought foreign capital to Turkey under the foreign capital encouragement regula-
tions, or where it is necessary to enter into a loan or security agreement to provide foreign 
FDSLWDO�IURP�DEURDG�IRU�WKH�LPSOHPHQWDWLRQ�RI�WKH�DJUHHPHQW��RU��LY��WKH�SULQFLSDO�DJUHH-
ment or legal relationship underlying the arbitration agreement causes the movement of 
capital or goods from one country to another.� 

Interim measures in general

It should be noted that provisions of the IAL relating to jurisdictional objections 
�µDUELWUDWLRQ�REMHFWLRQV¶��EHIRUH�7XUNLVK�FRXUWV��PDKNHPHGH�WDKNLP�LWLUD]Õ�YH�DQODúPDVÕ��
�$UWLFOH����DQG�LQWHULP�LQMXQFWLRQV�DQG�LQWHULP�DWWDFKPHQWV��ihtiyati tedbir ve ihtiyati ha-

ciz���$UWLFOH����DSSO\�UHJDUGOHVV�RI�WKH�SODFH�RI�WKH�DUELWUDWLRQ�6 Consequently, a request 
IRU�FRXUW�DVVLVWDQFH�ZLWK�UHVSHFW�WR�GRPHVWLF��FRQWDLQLQJ�D�IRUHLJQ�HOHPHQW��DQG�IRUHLJQ�
arbitral proceedings would need to be made pursuant to Article 6 of the IAL. Where the 
IAL is silent on a given issue, particularly regarding the applicable procedure, provisions 

arbitral awards made in the territory of a State other than the State where the recognition and enforcement 
of such awards are sought, and arising out of differences between persons, whether physical or legal,’ the 
said Convention clearly accepts the ‘territoriality’ principle. It should be accepted that arbitral awards that 

are rendered outside Turkey are ‘foreign arbitral awards¶�´��HPSKDVLV�DGGHG���&RXUW�RI�$SSHDO�*HQHUDO�
/HJDO�$VVHPEO\����)HEUXDU\�������1R�����������7XUNH\���>1RWH��WUDQVODWHG�E\�WKH�DXWKRU��WKLV�QRWH�DSSOLHV�
WR�DOO�RWKHU�WUDQVODWLRQV�FRQWDLQHG�KHUHLQ��XQOHVV�RWKHUZLVH�VWDWHG�@��International Arbitration Law�����-XQH�
�������������1R�������7XUNH\��>IAL]. The same principle applies with respect to arbitrations subject to the 
&&3��6HH�DOVR�0XVD�$\J�O�	�'R÷DQ *�OWXWDQ��³$UELWUDWLRQ�3URFHGXUH´�LQ�$OL�<HúLOÕUPDN�	�øVPDLO�*�(VLQ, 

eds, Arbitration in Turkey��$OSKHQ�DDQ�GHQ�5LMQ��.OXZHU�/DZ�,QWHUQDWLRQDO��������DW�������>$UELWUDWLRQ�
Procedure].
� IAL, supra�QRWH���DW�DUW������
� Ibid. 
� IAL, supra note 2 at art 2. It is widely accepted by scholars that the term foreign element should be very 
broadly interpreted and that it encapsulates many scenarios and possibilities. See Cemal ùDQOÕ, 8OXVODUDUDVÕ�
7LFDUL� $NLWOHULQ� +D]ÕUODQPDVÕ� YH� 8\XúPD]OÕNODUÕQ� Çözüm� <ROODUÕ� �'UDIWLQJ� ,QWHUQDWLRQDO� &RPPHUFLDO�
$JUHHPHQWV�DQG�'LVSXWH�5HVROXWLRQ�0HFKDQLVPV����,VWDQEXO��%HWD�3XEOLVKLQJ��������DW�����
6 IAL, supra�QRWH���DW�DUW������
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RI�WKH�&&3��IRU�LQWHULP�LQMXQFWLRQV��DQG�WKH�([HFXWLRQ�DQG�%DQNUXSWF\�/DZ��³EBL´�� 
�IRU�LQWHULP�DWWDFKPHQWV��EHFRPH�DSSOLFDEOH��)RU�GRPHVWLF�DUELWUDWLRQV�ZLWKRXW�D�IRUHLJQ�
HOHPHQW��WKH�SURYLVLRQV�RI�WKH�&&3�DQG�WKH�(%/�DSSO\��

Note that very minor differences exist with respect to interim measures for domes-
WLF��UHJDUGOHVV�RI�WKH�SUHVHQFH�RI�D�IRUHLJQ�HOHPHQW��DQG�IRUHLJQ�DUELWUDWLRQV�� Therefore, 
they are all, metaphorically speaking, in the same boat.

Interim measures prior to the commencement of proceedings

The IAL permits applications to Turkish courts for interim injunctions or interim attach-
ments� before the commencement of the arbitral proceedings.��

� Execution and Bankruptcy Law����-XQH�������1R�������7XUNH\��>EBL].
��5HJDUGLQJ�VXFK�GLIIHUHQFHV��IRU�LQVWDQFH��WKH�&&3�LV�PRUH�UHVWULFWLYH�LQ�WHUPV�RI�SHUPLWWLQJ�SDUWLHV�WR�VHHN�
interim relief from state courts where an arbitral tribunal has already been constituted. Whereas the IAL 
permits parties to apply to state courts for interim relief following the constitution of the arbitral tribunal, 
the CCP permits such application only where it can be shown that the arbitral tribunal or a third party 
instructed by the parties cannot act in a timely and effective manner. See IAL, supra�QRWH���DW�DUW�������DQG�
CCP, supra�QRWH���DW�DUW����������$EVHQW�VXFK�FLUFXPVWDQFHV��D�UHTXHVW�IRU�LQWHULP�UHOLHI�PD\�EH�PDGH�WR�
VWDWH�FRXUWV�RQO\�ZLWK�WKH�DUELWUDO�WULEXQDO¶V�FRQVHQW�RU�WKURXJK�SDUWLHV¶�ZULWWHQ�DJUHHPHQW��IAL, supra note 
��DW�DUW�������CCP, supra�QRWH���DW���������
� The differences between interim injunctions and interim attachments were explained by the Court of Appeal General Legal 
$VVHPEO\�DV�IROORZV��³Interim injunctions and interim attachments, concerning interim measures of legal protection, are two 

different concepts. Interim measures of legal protection is a more general and higher concept, whereas interim injunctions and 

interim attachments are sub-divisions of interim measures of legal protection… In order to request interim attachment orders, 

there must be a monetary debt; in other words, the party requesting interim attachment must be the creditor of the debt that is 

the subject matter of the request… [A]s a rule, as a condition to being able to request interim attachment, the due date of the 

receivable must have arrived. Another condition for being able to request interim attachment for debts whose due date has arrived 

is that the receivable must not have been secured by way of a pledge. A receivable secured by way of a pledge does not require 
an interim attachment since it has its security. … If the above-mentioned conditions exist, the creditor of a receivable whose due 
date has arrived is entitled to request interim attachment, without the requirement of any further condition. … Interim injunctions, 

on the other hand, are regulated in Article 389 et seq [of the CCP]. It is possible for the subject matter of the claim to be made 

VXEMHFW�WR�FKDQJHV�LQ�IRUPV�XQGHVLUHG�GXULQJ�WKH�SHULRG�EHWZHHQ�WKH�FRPPHQFHPHQW�GDWH�RI�ODZVXLW�DQG�WKH�¿QDO�MXGJPHQW��%\�
virtue of such changes, the execution of the judgment rendered at the conclusion of the claim may not be possible or may become 

H[WUHPHO\�GLI¿FXOW��7R�SUHYHQW�VXFK�GDQJHU�IURP�PDWHULDOL]LQJ��WKH�LQWHULP�LQMXQFWLRQ�FRQFHSW�KDV�EHHQ�DFFHSWHG«�$UWLFOH�����
[of the CCP] stipulates the conditions required for interim injunctions. It provides that the conditions for the granting of interim 
LQMXQFWLRQV�ZRXOG�EH�GHHPHG�VDWLV¿HG�ZKHUH�LW�FDQ�EH�HVWDEOLVKHG�WKDW�GXH�WR�D�FKDQJH�LQ�WKH�FXUUHQW�VWDWH�RI�DIIDLUV��WKHUH�LV�D�
VHULRXV�ULVN�WKDW�REWDLQLQJ�DQ�HQWLWOHPHQW�ZLOO�EHFRPH�VXEVWDQWLDOO\�PRUH�GLI¿FXOW�RU�FRPSOHWHO\�LPSRVVLEOH��RU�WKDW�LQFRQYHQLHQFH�
or serious loss or damage will be sustained due to the delay. The court could grant the form of injunction which would address 
VXFK�LQFRQYHQLHQFH�RU�ORVV��IROORZLQJ�WKH�QHFHVVDU\�H[DPLQDWLRQ«�)RU�LQWHULP�LQMXQFWLRQV��WKH�HVVHQWLDO�IDFWRU�LV�WKDW�WKHUH�PXVW�
be an entitlement that can be made subject to interim injunction and a reason requiring interim injunction must be present. These 
constitute fundamental conditions for interim injunctions… The granting or dismissal of interim injunction requests has been left to 
the judge’s discretion, in accordance with certain general principles laid down; however, the interim injunction must be on a matter 
concerning the subject matter of dispute… Interim attachments are available for lawsuits (or execution proceedings) concerning 

monetary receivables (and security), whereas interim injunctions, as a rule, are available for lawsuits concerning matters that are 

not monetary (i.e., rights and personal and real property). With respect to interim injunctions, precautionary measures are taken 

for disputed issues that concern the claim (i.e., personal or real property); with respect to interim attachments, on the other hand, 

SURPSW�SD\PHQW�RI�WKH�FUHGLWRU¶V�PRQHWDU\�UHFHLYDEOH�LV�VHFXUHG�EHIRUH�WKH�HQWLWOHPHQW�WR�UHTXHVW�¿QDO�DWWDFKPHQW�DULVHV�IRU�WKH�
creditor.´��HPSKDVLV�DGGHG���&RXUW�RI�$SSHDO�*HQHUDO�/HJDO�$VVHPEO\�����'HFHPEHU�������1R������������7XUNH\��
�� IAL, supra�QRWH���DW�DUW������
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Accordingly, one need not wait for the commencement of arbitral proceedings or 
commence arbitral proceedings to request interim relief. This provision therefore allows 
for urgent measures to be taken, i.e., an order for the preservation of evidence so that 
the arbitral award rendered achieves a fair result and is one that can be enforced in the 
practical sense. The same is true of arbitrations governed by the CCP.�� However, where 
interim relief is granted before the commencement of arbitral proceedings, the arbitral 
SURFHHGLQJV�PXVW�EH�FRPPHQFHG�ZLWKLQ����GD\V�RU� WKH� LQWHULP�PHDVXUH�ZLOO� FHDVH� WR�
have effect.��

Although such a liberal attitude towards the granting of interim measures prior 
to the commencement of the arbitral proceedings should be commended, the time period 
within which arbitral proceedings must be commenced, viz������GD\V��RU�WZR�ZHHNV�IRU�
&&3�JRYHUQHG�DUELWUDWLRQV��DV�RI�WKH�GDWH�WKH�LQWHULP�PHDVXUH�LV�JUDQWHG��FDQ�EH�H[WUHPHO\�
short in certain cases, i.e., in complex disputes requiring technical knowledge. Speaking 
from experience, particularly in such complex cases requiring technical knowledge, two 
months’ preparation - if not more - is needed to properly determine the nature and causes 
RI�WKH�GLVSXWH�DQG�WKH�VWUDWHJ\�WR�EH�IROORZHG�LQ�DUELWUDWLRQ��)RUFLQJ�D�SDUW\�WR�FRPPHQFH�
arbitral proceedings within a matter of weeks pressures the party to make certain sacri-
¿FHV�DV�WR�FKRLFH�DQG�LQHYLWDEO\�ZHDNHQV�LWV�FDVH��,W�FDQ�DOVR�KDYH�DGYHUVH�FRQVHTXHQFHV�
on the proper conduct of arbitral proceedings, causing parties to seek time extensions to 
FORVH�WKH�JDS��)RU�H[DPSOH��LW�LV�FRPPRQ�NQRZOHGJH�LQ�LQWHUQDWLRQDO�DUELWUDWLRQ�WKDW�\RX�
QRPLQDWH�DSSRLQW�DQ�DUELWUDWRU�ZKR�ZLOO�DGRSW�D�OLQH�RI�UHDVRQLQJ�WKDW�ZLOO�PRVW�SUREDEO\�
EH�LQ�\RXU�LQWHUHVW��)RU�LQVWDQFH��FHUWDLQ�DUELWUDWRUV�DSSO\�EODFN�OHWWHU�ODZ�ZKHUHDV�RWKHUV�
may be more inclined to adopt a more equity-based interpretation of the law, contract 
and facts, commonly referred to as the “fairness test”.���2QH�ZRXOG�XQGRXEWHGO\�SUHIHU�
to appoint an arbitrator once it has analyzed the case in depth and determined its points 
RI� VWUHQJWK�DQG�ZHDNQHVV�� ,W� LV� LQ� VXFK�FDVHV� WKDW� WKH����GD\� UHTXLUHPHQW�ZRXOG�PRVW�
probably work against the party who seeks interim relief from Turkish courts. Although 
requiring the party seeking interim relief to commence arbitral proceedings within a set 
period of time aims to protect a legitimate interest, viz., cost effective and speedy resolu-
WLRQ�RI�WKH�GLVSXWH��VXFK�D�WLPH�SHULRG�VKRXOG�QRW�EH�VHW�LQ�VWRQH�DQG�VKRXOG�EH�ÀH[LEOH��
capable of being altered where circumstances so require. In short, it is considered that it 
may perhaps be more appropriate for the relevant provision to read as follows, or along 
WKH�VDPH�OLQHV��³ZLWKLQ����GD\V��RU�ZLWKLQ�VXFK�WLPH�WKH�FRXUW�GHHPV�UHDVRQDEOH´��6XFK�D�
provision will allow judges to undertake a balancing exercise, assessing the facts of the 
dispute and the likely consequences of the interim relief granted, considering its duration, 
and make an order that best protects parties’ interests. The wording may provide for a 

�� CCP, supra�QRWH���DW�DUWV�����������������+RZHYHU��QRWH�WKDW�ZKHUH�DQ�LQWHULP�PHDVXUH�KDV�EHHQ�JUDQWHG�
prior to the commencement of the arbitral proceedings, the period within which the arbitral proceedings 
PXVW�EH�FRPPHQFHG�XQGHU�WKH�&&3�LV�WZR�ZHHNV�DFFRUGLQJ�WR�$UWLFOH���������&&3�
�� IAL, supra�QRWH���DW�DUW����$�����
��� 6HH� DOVR� øVPDLO� *� (VLQ�� ³6RPH� 4XHVWLRQV�$ERXW� 0	$� 'LVSXWHV´� LQ�Global Wisdom on Business 

Transactions, International Law and Dispute Resolution��0XQLFK��9HUODJ�&�+��%HFN�������������DW�����
�����
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maximum period within which an action must be commenced to ensure that the court 
does not abuse its discretion.

�ĞĕĊĘ�Ĕċ�ėĊđĎĊċ�ĆěĆĎđĆćđĊ�Ćēĉ�ĆĕĕđĎĈĆćđĊ�ęĊĘę�
In general. As noted above, the types of relief available for arbitrations under the 

IAL and CCP are interim injunctions and interim attachments.�� 

7KH�WHVW�DSSOLFDEOH�LV�QRW�FRQWDLQHG�LQ�WKH�,$/��WKH�,$/�RQO\�LGHQWL¿HV�WKH�UHOLHI�
available. Consequently, considering that the reverse interpretation���RI�$UWLFOH�������RI�
the IAL dictates that where a matter is not regulated by the IAL the provisions of the CCP 
should become applicable, particularly by national courts with respect to requests for 
interim measures��, one must turn to the CCP and related legislation to ascertain the ap-
SOLFDEOH�WHVW��)XUWKHU��DQG�LQ�DQ\�HYHQW��VLQFH�WKH�&&3�FRQVWLWXWHV�WKH�lex fori with respect 
to applications made to Turkish courts, the CCP would be applicable.��

Interim injunctions. The test applied by Turkish courts when considering a re-

�� IAL, supra note 2 at art 6; CCP, supra�QRWH���DW�DUWV��������������1RWH�WKDW�WKH�&&3�H[SUHVVO\�LGHQWL¿HV�
HYLGHQFH�GHWHUPLQDWLRQ�DV�D�IRUP�RI�UHOLHI�DYDLODEOH�WR�SDUWLHV��$UW���������
���7KH�µUHYHUVH�LQWHUSUHWDWLRQ¶�FRQFHSW��mefhum-u muhalif; argumentum a contrario��LV�D�GHYLFH�XVHG�ZKHQ�
interpreting legislations. It dictates that where a legislative provision is unclear and requires interpretation, 
LWV�µRSSRVLWH�PHDQLQJ¶�VKRXOG�DOVR�EH�FRQVLGHUHG��)RU�LQVWDQFH��ZKHUH�D�SURYLVLRQ�VWLSXODWHV�WKDW�D�SHUVRQ�
is entitled to take certain actions only if circumstances listed are present, the opposite meaning of such 
SURYLVLRQ�±� LWV� UHYHUVH� LQWHUSUHWDWLRQ�±�ZRXOG�GLFWDWH� WKDW�� DEVHQW� VXFK� FLUFXPVWDQFHV�� DFWLRQV� VSHFL¿HG�
cannot be taken. Note that the reverse interpretation concept is not the sole interpretation mechanism 
used and may not always be adhered to, particularly where use of a different mechanism appears more 
DSSURSULDWH� LQ�D�JLYHQ�VFHQDULR��)RU�PRUH�RQ� UXOHV� UHODWLQJ� WR� WKH� UHYHUVH� LQWHUSUHWDWLRQ�FRQFHSW�VHH��0�
.HPDO�2÷X]PDQ�	�1DPL�%DUODV��Medeni Hukuk��&LYLO�/DZ���,VWDQEXO��9HGDW�3XEOLVKLQJ��������DW�������
>2÷X]PDQ�	�%DUODV@�
���1RWH� WKDW�$UWLFOH������RI� WKH� ,$/��ZKLFK� VWLSXODWHV� WKDW� WKH�SDUWLHV¶� ULJKW� WR�PDNH� UHTXHVWV�SXUVXDQW�
WR�WKH�&&3�DQG�WKH�(%/�DUH�UHVHUYHG��UHODWH�WR�UHTXHVWV�PDGH�SXUVXDQW�WR�VXFK�ODZV��:KHUH�D�UHTXHVW�LV�
PDGH�SXUVXDQW�WR�WKH�,$/��UHOLDQFH�VKRXOG��LW�LV�VXEPLWWHG��EH�RQ�$UWLFOH��������7KH�,$/�LV�WKH�RQO\�ODZ�
that explicitly permits applications to Turkish courts for interim measures with respect to foreign seated 
arbitrations; the applicability of other laws require satisfaction of additional jurisdictional requirements 
contained therein. Thus, where an application is made pursuant to Article 6 of the IAL, the route to the 
DSSOLFDEOH�SURFHGXUH��WKDW�FRQWDLQHG�LQ�WKH�&&3��WKH�(%/�DQG�RWKHU�DSSOLFDEOH�ODZV��VKRXOG�EH�WKURXJK�
$UWLFOH��������QRW�$UWLFOH�������IAL, supra�QRWH���DW�DUWV���������������6HH�DOVR�=L\D�$NÕQFÕ��0LOOHWOHUDUDVÕ�
Tahkim��,QWHUQDWLRQDO�$UELWUDWLRQ����,VWDQEXO��9HGDW�3XEOLVKLQJ������������sub�QRWH�����>$NÕQFÕ@��KHUH��WKH�
author notes that “the conditions required for granting of interim injunctions and interim attachments have 
EHHQ�OLVWHG�LQ�$UWLFOH�����RI�>(%/@�DQG�$UWLFOH�����RI�>&&3@´��EXW�GHDOV�ZLWK�$UWLFOH������LQ�D�VHSDUDWH�
SDUDJUDSK�ZLWKRXW�IRUPLQJ�DQ\�OLQN�EHWZHHQ�$UWLFOH��������UHJDUGLQJ�DSSOLFDWLRQV�WR�FRXUW�IRU�DVVLVWDQFH�
RQ�LPSOHPHQWDWLRQ�RI�RUGHUV�JUDQWHG�E\�DUELWUDWRUV���DQG�$UWLFOH��������6HH�JHQHUDOO\�$\J�O�	�*�OWXWDQ��
supra� QRWH� �� DW� ���� 6HH� DOVR� %LOJHKDQ�<HúLORYD��0LOOHWOHUDUDVÕ� 7LFDUL� 7DKNLPGH�1LKDL� .DUDUGDQ�Önce 

0DKNHPHOHULQ�<DUGÕPÕ�YH�'HQHWLPL��&RXUW�$VVLVWDQFH�DQG�5HYLHZ�3ULRU� WR�)LQDO�$ZDUG�LQ�,QWHUQDWLRQDO�
&RPPHUFLDO�$UELWUDWLRQV���,]PLU��*�QFHO�3XEOLVKLQJ�����������������WKH�DXWKRU�QRWHV�WKH�ODFN�RI�GHWDLOHG�
VHW�RI�UXOHV�LQ�WKH�,$/�UHJDUGLQJ�WKH�QDWXUH�RI�WKH�FRXUW�DVVLVWDQFH�UHJLPH���
���6HH�&RXUW� RI�$SSHDO�*HQHUDO�$VVHPEO\�RQ�8QL¿FDWLRQ�RI�&DVH�/DZ�����)HEUXDU\�������1R��������
�7XUNH\���ZKHUH�WKH�&RXUW�QRWHG�WKDW�³$V�D�UXOH��FRXUWV�DSSO\�WKHLU�RZQ�SURFHGXUDO�SURYLVLRQV��Lex Fori 
SULQFLSOH��´
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quest for interim injunction���LV�FRQWDLQHG�LQ�WKH�&&3��$UWLFOH��������SURYLGHV�DV�IROORZV�

In order for the court to grant an interim injunction regarding the 

dispute matter, the court must be concerned that, due to a change in the 

current state of affairs, there is a serious risk that obtaining an entitlement 
ZLOO�EHFRPH�VXEVWDQWLDOO\�PRUH�GLI¿FXOW�RU�FRPSOHWHO\�LPSRVVLEOH, or that 

inconvenience or serious loss or damage will be sustained due to delay. 

�HPSKDVLV�DGGHG�

As the above quoted provision stipulates, an interim injunction will be available to 
a claimant in circumstances where it can be shown that, in the event the claimant succeeds 
in his claim, there is a likelihood that the defendant will transfer its assets, or any other 
thing that is the subject matter of the claim, to a third party, so that a judgment obtained 
against the defendant cannot be enforced. In other words, it must be shown that there is 
a real risk of the defendant dissipating his assets, or a right or a thing that is the subject 
matter of the dispute.�� An interim injunction will be granted by the court to secure the 
VXEMHFW�PDWWHU��SURYLGHG�WKDW�WKH�FRXUW�LV�VDWLV¿HG�WKDW�VXFK�D�ULVN�H[LVWV�

Alternatively, an interim injunction may be granted where it is contrary to a par-
ty’s interests or substantial damage will be sustained if the court remains inactive until its 
MXGJPHQW�UHODWLQJ�WR�WKH�PHULWV��)RU�LQVWDQFH��ZKHUH�SHULVKDEOH�JRRGV�DUH�FRQFHUQHG�DQG�
the parties are in disagreement as to their quality and the buyer refuses to take delivery, a 
request for an interim injunction can be made for the court to order sale of the goods and 
for proceeds to be held in trust until the claim is concluded.��

There are no restrictions regarding the form of interim injunctions that can be 
granted by courts.���)RU�LQVWDQFH��UHJDUGLQJ�D�GLVSXWH�DULVLQJ�IURP�EUHDFK�RI�VKDUH�WUDQVIHU�

�� Note that interim injunctions may be sought from civil courts only with respect to disputes falling 
ZLWKLQ�WKH�MXULVGLFWLRQ�RI�VXFK�FLYLO�FRXUWV��&RXUW�RI�$SSHDO���th &LYLO�'LYLVLRQ�����-DQXDU\�������1R������
in�%DNL�.XUX��Hukuk Muhakemeleri Usulü Cilt: IV��&LYLO�3URFHGXUH�9ROXPH�,9���,VWDQEXO��'HPLU�'HPLU�
3XEOLVKLQJ��������DW������
��� )RU� LQVWDQFH�� UHJDUGLQJ� D� GLVSXWH� ZKHUH� WKH� DSSOLFDQW� VRXJKW� DQ� LQWHULP� LQMXQFWLRQ� UHVWULFWLQJ� WKH�
transfer and assignment of rights involving vehicles and real property, on the ground that the defendant 
ZDV�GLVVLSDWLQJ�KLV�DVVHWV��WKH�&RXUW�RI�$SSHDO�UXOHG�DV�IROORZV��³,Q�WKH�FRPSHQVDWLRQ�ODZVXLW�FRPPHQFHG�
by the claimant, it has been alleged that the defendants dissipated their assets and that the collection of 
WKH�FRPSHQVDWLRQ�WR�EH�DZDUGHG�DW�WKH�FRQFOXVLRQ�RI�WKH�WULDO�ZLOO�EHFRPH�PRUH�GLI¿FXOW��2Q�WKLV�EDVLV��D�
request was made for an interim injunction to be granted restricting the vehicles and real property registered 
in the name of the defendants. The legal provision referred to above provides that if it is determined that the 
REWDLQLQJ�RI�D�ULJKW�EHFRPHV�VXEVWDQWLDOO\�GLI¿FXOW��DQ�LQWHULP�LQMXQFWLRQ�PD\�EH�JUDQWHG��,Q�VXFK�D�FDVH��
WKH�FRXUW�VKRXOG�KDYH�¿UVW�GHWHUPLQHG�ZKHWKHU�RU�QRW�WKH�GHIHQGDQWV�GLVVLSDWHG�WKHLU�DVVHWV�DQG��WKHQ��WKH�
result of such determination should have led to a decision whereby an interim injunction would be granted 
ZLWK�UHVSHFW�WR�SHUVRQDO�DQG�UHDO�SURSHUW\�EHORQJLQJ�WR�WKH�GHIHQGDQWV�LQ�DQ�DPRXQW�VXI¿FLHQW�WR�FRYHU�WKH�
debt and secure the collection of potential receivables ruled upon at the end of the trial. However, it was 
incorrect to dismiss the request on the reasons stated.” Court of Appeal, 6th�&LYLO�'LYLVLRQ�����-DQXDU\�������
1R�����������7XUNH\��
���)RU�D�JHQHUDO�GLVFXVVLRQ�VHH��.XUX��supra QRWH����DW������
�� The Court of Appeal noted in a recent decision that “with respect to its purpose, interim injunction is a 
route resorted to for the prevention of transfer of real or personal property that is the subject matter of the 
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SXUFKDVH�UHVWULFWLRQV�FRQWDLQHG�LQ�VKDUH�SXUFKDVH�DJUHHPHQWV�DQG�RU�VKDUHKROGHUV�DJUHH-
ments, a request may be made for an injunction prohibiting such transfer or acquisition, 
limiting use of such shares by persons acquiring or transfer of shares subject to dispute to 
an escrow, for delivery to the rightful owner following conclusion of the dispute. The ap-
plicant can therefore mold his request in conjunction with the aim sought to be achieved 
so that vital rights may be preserved.

The applicant must, however, state in his request the form of interim injunction 
requested.22�,W�VKRXOG�EH�QRWHG�WKDW�WKH�IRUP�LGHQWL¿HG�E\�WKH�DSSOLFDQW�GRHV�QRW�UHVWULFW�
the court. The court is permitted to assess the facts of the case and determine the most 
appropriate protective measure, having regard to the party’s request.�� Parties and courts 
DUH�WKHUHIRUH�HQWLWOHG�WR�EH�DV�LPDJLQDWLYH�DV�UHTXLUHG�WR�¿QG�WKH�PRVW�DSSURSULDWH�DQG�
effective form of interim injunction to achieve the desired result.�� In practice, certain 
forms of interim injunctions are more often granted than others. Interim injunctions are 
usually granted by courts in the form of either orders for the delivery of goods to a trustee 
�yediemin��RU�RUGHUV�SURKLELWLQJ�WKH�VDOH�RI�UHDO�SURSHUW\�WR�SUHYHQW�LWV�VDOH�RU�WUDQVIHU�WR�
third parties. 

It should be noted that interim injunctions that ultimately determine the substance 
of the dispute cannot be granted; the court can only grant interim injunctions that aim to 
protect a right or prevent damage from arising on a temporary basis, i.e., until the merits 
of the case are fully examined and determined.�� 

GLVSXWH��WKHLU�SUHVHUYDWLRQ�XQWLO�¿QDO�MXGJPHQW�RU�SUHYHQWLRQ�RI�D�GDQJHU�RU�ORVV�´��&RXUW�RI�$SSHDO����st 

&LYLO�'LYLVLRQ�����2FWREHU�������1R�������������7XUNH\���,Q�DQRWKHU�GHFLVLRQ��WKH�&RXUW�RI�$SSHDO�QRWHG�
DV� IROORZV�� ³$V� UHJDUGV� WKHLU� VXEMHFW�� LQWHULP� DWWDFKPHQWV� DUH� DYDLODEOH� RQO\� IRU� ULJKWV� DQG� UHFHLYDEOHV�
concerning real and personal property, whereas interim injunctions’ subject matter is much broader. Indeed, 
excluding matters that are the subject of interim attachments, all obligations concerning acts which are to 
be undertaken or refrained from being undertaken, the delivery of certain property or the payment of a sum 
RI�PRQH\�RU�LWV�QRQ�SD\PHQW��DUH�VXEMHFWV�RI�LQWHULP�LQMXQFWLRQV�´��&RXUW�RI�$SSHDO����st &LYLO�'LYLVLRQ�����
2FWREHU�������1R�������������7XUNH\����6HH�DOVR�&RXUW�RI�$SSHDO����st &LYLO�'LYLVLRQ����0DUFK�������1R�
�����������7XUNH\��
22 CCP, supra�QRWH���DW�DUW��������
�� Ibid��DUW��������
���)RUPV�RI�LQWHULP�LQMXQFWLRQV�IRUHVHHQ�LQ�WKH�&&3�DUH�DV�IROORZV���L��SUHVHUYDWLRQ�RI�D�ULJKW�RU�DVVHW�WKDW�
LV�WKH�VXEMHFW�PDWWHU�RI�WKH�LQWHULP�LQMXQFWLRQ��RU�LWV�GHOLYHU\�WR�D�WUXVWHH��yediemin���RU��LL��DQ\�IRUP�RI�
protective measure that eliminates the prejudice or that prevents a loss or damage from arising, such as an 
RUGHU�WR�GR�VRPHWKLQJ�RU�WR�UHIUDLQ�IURP�GRLQJ�VRPHWKLQJ��CCP, supra�QRWH���DW�DUW���������
���,Q�D�QRWDEOH�FDVH��WKH�&RXUW�RI�$SSHDO�UXOHG�DV�IROORZV��³7KH�FODLPDQW��DOOHJHG�WKDW�WKH�GHIHQGDQW�>(�*�2��
General Directorate] administration refused to enter into a subscription agreement and expressed that it 
ZRXOG�QRW�FRQQHFW�HOHFWULFLW\�DQG�QDWXUDO�JDV�WR�ÀDW�QXPEHU�VHYHQ��ZKLFK�ZDV�MRLQHG�WR�LWV�EXLOGLQJ��DQG�WKH�
boiler room, for which a residence permit was obtained without the transformer participation share being 
paid, and that it applied to the court for an interim injunction for the connection of electricity and natural 
gas, for a determination that the defendant was not entitled to request payment of a sum as transformer 
participation share and for an order preventing the occurrence of the dispute… As is known, the nature of 
interim injunctions and the circumstances in which an interim injunction orders can be made have been 
OLVWHG�LQ�$UWLFOH�����HW�VHT��>RI�WKH�SUHYLRXV�&RGH�RI�&LYLO�3URFHGXUH��/DZ�1R�������3DUW����RI����-XQH�
����@��7KH�FRXUW��KRZHYHU��JUDQWHG�DQ�LQWHULP�LQMXQFWLRQ�LQ�WKH�FODLPDQW¶V�IDYRU��ZLWKRXW�LGHQWLI\LQJ�WKH�
legal provision or the grounds on which the decision was based, and ordered that a subscription agreement, 
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Interim attachments. The test relating to interim attachments is contained in the 
(%/��$UWLFOH��������SURYLGHV�WKDW�WKH�FUHGLWRU�RI�D�PRQHWDU\�GHEW�PD\�UHTXHVW�DQ�LQWHULP�
attachment over personal or real property in the debtor’s or a third party’s possession, 
provided that the debt has not been secured by way of a pledge and the debt has become 
due. 

A request for an interim attachment may be made in cases where the debt has not 
EHFRPH�GXH�RQO\�ZKHUH�WKH�GHEWRU�GRHV�QRW�KDYH�D�VSHFL¿F�SODFH�RI�GRPLFLOH�RU�ZKHUH�
the debtor is preparing to conceal or smuggle his assets or is preparing to or does smug-
gle such assets so as to rid himself of his obligations, or breaches the creditor’s rights by 
XQGHUWDNLQJ�IUDXGXOHQW�DFWLYLWLHV�ZLWK�VXFK�SXUSRVH��$UWLFOH���������

Note that the Court of Appeal recently held that there is no legal obstacle to being 
able to request interim attachment after a foreign arbitral award is rendered, but before 
its enforcement in Turkey.26 The award in that case was one which had been delivered by 
D�WULEXQDO�FRQVWLWXWHG�LQ�0RVFRZ��5XVVLD��7KH�&RXUW�QRWHG�WKDW�WKH�IDFW�WKDW�WKH�IRUHLJQ�
arbitral award had not become “enforceable” is distinct from the issue of whether an 
interim attachment can be granted for a monetary debt established by an arbitral award. 

which concerns private law and which can only be executed with the parties’ free will, be executed, that 
the claimant be registered as a subscriber and that, as a natural consequence, for electricity connection to 
be made. Although the court did not identify the legal provision on which the interim injunction was based, 
LW�LV�XQGHUVWRRG�WKDW�VXFK�SURYLVLRQ�LV�$UWLFOH�����>RI�WKH�SUHYLRXV�&RGH�RI�&LYLO�3URFHGXUH��/DZ�1R������
�3DUW����RI����-XQH�����@��+RZHYHU��WKH�IDFWV�RI�WKH�FDVH�EHIRUH�XV�VKRZ�WKDW�WKH�FLUFXPVWDQFHV�IRUHVHHQ�
LQ�$UWLFOH�����DUH�QRW�SUHVHQW��FLUFXPVWDQFHV�ZKHUH�GHOD\�LV�GDQJHURXV�RU�ZLOO�FDXVH�VXEVWDQWLDO�GDPDJH���
The concepts of dangerousness and damage are subjective and their meaning may vary from person to 

person; it is a matter that falls within the particular judges’ discretion. However, in the concrete case there 

is neither danger nor damage that is likely to arise in the immediate future. In fact, in doctrinal and judicial 

opinions it is generally accepted that an interim injunction cannot be granted by a court which resolves 

the substance of the dispute and the claim.´��HPSKDVLV�DGGHG���&RXUW�RI�$SSHDO���th &LYLO�'LYLVLRQ�����-XQH�
������1R������������7XUNH\����6HH�DOVR�&RXUW�RI�$SSHDO����th &LYLO�'LYLVLRQ����-XO\�������'HFLVLRQ�1R�
�����������7XUNH\���6HH�JHQHUDOO\�.XUX��supra QRWH����DW�����������
26 Court of Appeal, 6th &LYLO�'LYLVLRQ�����$SULO�������1R������������7XUNH\���7KH�&RXUW�RSLQHG�DV�IROORZV��
³$OWKRXJK�WKH�DUELWUDO�DZDUG�FDQQRW�EH�µHQIRUFHG¶�ZLWKRXW�WKH�HQIRUFHPHQW�GHFLVLRQ�¿QDOL]LQJ��VXFK�LV�QRW�
a legal obstacle to a request for interim attachment in reliance upon the arbitral award. Whether factors that 
complete interim attachments have materialized is another phase and cannot be made the reasoning of the 
GHFLVLRQ��,Q�IDFW��$UWLFOH�����>RI�WKH�(%/@�SURYLGHV��LQ�DGGLWLRQ�WR�SURYLGLQJ�WKDW�LQWHULP�DWWDFKPHQWV�PD\�
be requested for monetary debts that are due and that have not been secured by way of a pledge, that it can 
also be requested for debts that have not become due, the conditions for which have been listed. The purpose 
of an enforcement decision is to ensure the execution of decisions delivered in foreign countries that relate 
WR�FLYLO�ODZ�GLVSXWHV�DQG�ZKLFK�KDYH�¿QDOL]HG�DFFRUGLQJ�WR�WKH�ODZV�RI�VXFK�FRXQWULHV��7KHUHIRUH��LW�LV�QRW�
a requirement that enforcement conditions foreseen for foreign decisions exist for an interim attachment 
RUGHU��DV�D�FRQVHUYDWRU\�SUHFDXWLRQDU\�PHDVXUH��WR�EH�JUDQWHG�RYHU�UHFHLYDEOHV�LGHQWL¿HG�E\�IRUHLJQ�FRXUW�
decisions or foreign arbitral awards. This is because an interim attachment order freezes the debtor’s assets 
and rights for a temporary period of time. … Further, since [according to Article 6 of the IAL] it is possible 

for an interim attachment to be ordered before or during the arbitral proceedings, the granting of interim 

attachment after the conclusion of the arbitral proceedings should also be possible. Consequently, the 
ZULWWHQ�FRQGLWLRQV�ODLG�RXW�LQ�$UWLFOH�����>RI�WKH�(%/@�VKRXOG�KDYH�EHHQ�FRQVLGHUHG�DQG�WKH�&ODLPDQW¶V�
interim attachment request evaluated on such basis. The dismissal of the request on the grounds set out by 
WKH�¿UVW�LQVWDQFH�FRXUW�ZDV�LQDFFXUDWH��7KH�GHFLVLRQ�PXVW��IRU�WKLV�UHDVRQ��EH�RYHUUXOHG�´��HPSKDVLV�DGGHG���
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The court also noted that since an interim attachment can be granted before or during the 
arbitral proceedings, it would be illogical to conclude that such cannot be granted once 
the arbitral proceedings have concluded.

�ėĔĈĊĉĚėĊ
A. Ex parte and inter partes applications

An application for both interim injunctions�� and interim attachments�� can be 
JUDQWHG�ZLWKRXW�WKH�FRXQWHUSDUW\�EHLQJ�KHDUG��8SRQ�UHTXHVW��WKH�FRXUW�PD\�GHWHUPLQH�WKH�
application without notifying the counterparty. The court enjoys absolute discretion with 
regard to interim attachments. In relation to interim injunctions, the judge is permitted to 
grant an interim injunction without providing the counterparty the right to be heard only 
where the applicant’s rights require immediate protection.��

Where the court decides to notify the counterparty before determining whether or 
not to grant the application, the court will notify the counterparty and consider arguments 
UDLVHG�E\�VXFK�SDUW\��7KH�QRWL¿FDWLRQ�ZLOO�EH�PDGH�LQ�DFFRUGDQFH�ZLWK�WKH�/DZ�RQ�1RWL-
¿FDWLRQV����3XUVXDQW�WR�WKH�/DZ�RQ�1RWL¿FDWLRQV��WKH�QRWL¿FDWLRQ�LV�WR�EH�PDGH�WR�WKH�ODVW�
known place of the addressee.���)RU�OHJDO�SHUVRQV�WKLV�ZLOO�EH�WKH�DGGUHVV�SXEOLVKHG�LQ�WKH�
WUDGH�UHJLVWU\��L�H���LWV�KHDGTXDUWHUV��+RZHYHU��LW�VKRXOG�EH�QRWHG�WKDW�ZKHUH�WKH�QRWL¿FD-
WLRQ�UHODWHV�WR�D�GLVSXWH�DULVLQJ�IURP�WKH�FRPPHUFLDO�DIIDLUV�RI�D�FRPSDQ\��WKH�QRWL¿FDWLRQ�
must be made to its authorized representative.�� Where a party is represented by an at-
WRUQH\�RU�OHJDO�UHSUHVHQWDWLYH��WKH�QRWL¿FDWLRQ�LV�WR�EH�PDGH�WR�WKH�OHJDO�UHSUHVHQWDWLYH��� 

B. Court with general jurisdiction
,Q�UHODWLRQ�WR�DQ�DSSOLFDWLRQ�IRU�DQ�LQWHULP�DWWDFKPHQW�SXUVXDQW�WR�WKH�(%/��WKH�

general court with jurisdiction is the court located at the defendant’s domicile.�� The po-

�� CCP, supra�QRWH���DW�DUW���������
�� EBL, supra�QRWH���DW�DUW��������
�� “The granting or dismissal of interim injunction requests has been left to the judge’s discretion in 
accordance with certain general principles laid down; however, the interim injunction must concern 
WKH� VXEMHFW�PDWWHU� RI� WKH� GLVSXWH�´� �&RXUW� RI�$SSHDO�*HQHUDO� /HJDO�$VVHPEO\�� ���'HFHPEHU� ������1R�
���������� �7XUNH\���� )RU� ERXQGDULHV� RQ� WKH� H[HUFLVH� RI� WKH� GLVFUHWLRQ�� VHH�&RXUW� RI�$SSHDO�� ��th Civil 
'LYLVLRQ����-XO\�������1R������������7XUNH\���³$OWKRXJK�WKH� OHJLVODWXUH�KDV�JUDQWHG�D�ZLGH�GLVFUHWLRQ�
to the judge who is to rule upon the interim injunction request, the judge must, in each case, carefully 
examine whether the conditions required for interim injunctions are present and state the legal reasoning 
and concrete circumstance in reliance on which the interim injunction is granted. If conditions for interim 
injunction are not present and have not been proven to the extent foreseen by law, the request for interim 
injunction must be dismissed.”
�� /DZ�RQ�1RWL¿FDWLRQV�����)HEUXDU\�������1R�������7XUNH\��
�� Ibid��DUW�������
�� Ibid��DUW����
�� Ibid��DUW�������
�� EBL, supra�QRWH���DW�DUWV�������DQG���������CCP, supra�QRWH���DW�DUW���
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sition is the same regarding applications for interim injunctions.�� 

An application can be made to a court that does not have jurisdiction, in which 
case the court will refer the application to the court with jurisdiction only if a jurisdictional 
REMHFWLRQ�LV�UDLVHG�E\�WKH�GHIHQGDQW��\HWNL�LWLUD]Õ���7KH�REMHFWLRQ�PXVW�EH�UDLVHG�EHIRUH�RU�
with the statement of answer, the court with jurisdiction being expressed therein.���)DLOXUH�
to do so will result in the acceptance of the initial court as the court with jurisdiction.��

C. Evidential issues
:KHQ�PDNLQJ�DQ�DSSOLFDWLRQ�IRU�DQ�LQWHULP�DWWDFKPHQW�� WKH�DSSOLFDQW��FUHGLWRU��

must submit evidence establishing the debt and the reasons for requesting attachment.�� 
With regard to applications for interim injunctions, the applicant must submit proof that, 
LQ� UHODWLRQ� WR� WKH�PHULWV�RI� WKH�FDVH��KH� LV�³DSSUR[LPDWHO\´� MXVWL¿HG� LQ�KLV�FODLP��� All 
HYLGHQFH� WR� WKLV�HQG�ZRXOG�QHHG� WR�EH�VXEPLWWHG��7KH�&RXUW�RI�$SSHDO�FRQ¿UPHG�WKDW�
the “approximate proof” rule must be adhered to when determining interim injunction 
requests.��

,W�VKRXOG�EH�QRWHG�WKDW�VXFK�YDJXH�VWDQGDUG�OHDGV�WR�GLI¿FXOWLHV�LQ�SUDFWLFH�ZKHQ�
assessing the likelihood of the interim relief being granted. It is unclear whether the word 
‘approximate’ equates to the generally known standard of ‘balance of probabilities’��, to 
D�GHJUHH�KLJKHU�WKDQ�WKDW��L�H���DURXQG������RU��DOWKRXJK�H[WUHPHO\�XQOLNHO\��WKH�VWDQGDUG�
of beyond a reasonable doubt��, the standard generally applicable in criminal trials. Al-

�� CCP, supra�QRWH���DW�DUWV�����������
�� CCP, supra�QRWH���DW�DUW�������
�� Ibid��DUW�������
�� EBL, supra�QRWH���DW�DUW���������
�� CCP, supra�QRWH���DW�DUW��������
�� “The party requesting injunction must primarily state the interim injunction reason relied upon in its 
request and the form of injunction requested, and HVWDEOLVK�WKDW�LW�LV�DSSUR[LPDWHO\�MXVWL¿HG�DV�WR�WKH�PHULWV�
of the claim, together with legal evidence� �$UWLFOH��������� >WKH�&&3@���As to the standard of proof, the 

“approximate proof” rule applies. The judge, in applying the approximate proof rule, must consider - even 

if a low likelihood - the possibility that the allegation may not be true, when accepting the high likelihood of 

the allegation being correct. It is for this reason that when granting interim injunction a security is obtained 
IURP�WKH�SDUW\�UHTXHVWLQJ��FRQVLGHULQJ�WKH�OLNHOLKRRG�WKDW�LW�PD\�EH�XQMXVWL¿HG�LQ�LWV�UHTXHVW�´��HPSKDVLV�
DGGHG���&RXUW�RI�$SSHDO����th &LYLO�'LYLVLRQ����-XO\�������1R������������7XUNH\���
��� )RU� DQ� H[SODQDWLRQ� DV� WR� LWV�PHDQLQJ� XQGHU� (QJOLVK� ODZ�� VHH�Rhesa Shipping Co. S.A. v Edmunds; 

Rhesa Shipping Co. S.A. v Fenton Insurance Co. Ltd.� ���������:/5�����DW�����per�/RUG�%UDQGRQ�RI�
2DNEURRN��ZLWK�ZKRP�DOO�RWKHU�/DZ�/RUGV�FRQFXUUHG���³���WKH�OHJDO�FRQFHSW�RI�SURRI�RI�D�FDVH�RQ�D�EDODQFH�
of probabilities must be applied with common sense. ,W�UHTXLUHV�D�MXGJH�RI�¿UVW�LQVWDQFH��EHIRUH�KH�¿QGV�WKDW�
D�SDUWLFXODU�HYHQW�RFFXUUHG��WR�EH�VDWLV¿HG�RQ�WKH�HYLGHQFH�WKDW�LW�LV�PRUH�OLNHO\�WR�KDYH�RFFXUUHG�WKDQ�QRW� 
If such a judge concludes, on a whole series of cogent grounds, that the occurrence of an event is extremely 
LPSUREDEOH��D�¿QGLQJ�E\�KLP�WKDW�LW�LV�QHYHUWKHOHVV�PRUH�OLNHO\�WR�KDYH�RFFXUUHG�WKDQ�QRW��GRHV�QRW�DFFRUG�
with common sense. This is especially so when it is open to the judge to say simply that the evidence leaves 
him in doubt whether the event occurred or not, and that the party on whom the burden of proving that the 
HYHQW�RFFXUUHG�OLHV�KDV�WKHUHIRUH�IDLOHG�WR�GLVFKDUJH�VXFK�EXUGHQ�´��HPSKDVLV�DGGHG��
���,Q�IDFW��LQ�D�UHFHQW�GHFLVLRQ�WKH�&RXUW�RI�$SSHDO�XSKHOG�D�ORZHU�FRXUW¶V��$QNDUD��th Commercial Court 
RI�)LUVW�,QVWDQFH��GHFLVLRQ�ZKHUH�WKH�ORZHU�FRXUW�KDG�UXOHG�RXW�WKH�DSSOLFDELOLW\�RI�WKH�EH\RQG�UHDVRQDEOH�
GRXEW�VWDQGDUG��mutlak ispat��ZLWK�UHVSHFW�WR�LQWHULP�DWWDFKPHQWV��&RXUW�RI�$SSHDO���WK�&LYLO�'LYLVLRQ�����
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though the latter is unlikely to be the case, there is uncertainty as to whether the approxi-
PDWH�SURRI�UXOH�ZLOO�EH�GHHPHG�WR�KDYH�EHHQ�VDWLV¿HG�ZKHUH�WKH�DSSOLFDQW�HVWDEOLVKHV�WKDW�
LW�LV�PRUH�OLNHO\�WKDQ�QRW�WKDW�LW�LV�MXVWL¿HG�LQ�KLV�FODLP�RQ�WKH�PHULWV��-XGLFLDO�GHFLVLRQV�
fail to clarify this matter. Although such vagueness can work in the interests of justice 
in certain cases by granting the court room to maneuver, it produces uncertainty and 
unpredictability. It is submitted that a general direction, providing room for exceptions, 
as to the meaning of the approximate proof rule would serve the interests of all parties 
and, particularly, of the courts; clear guidance will enable parties to properly assess the 
likelihood of succeeding in a request for interim relief and this will necessarily weed out 
requests that would most likely be rejected.��

D. Security requirement
In general. In support of an application for an interim attachment, the applicant 

must provide written security to cover the trial costs and the loss or damage that may be 
LQFXUUHG�E\�WKH�GHEWRU�RU�D�WKLUG�SDUW\�DV�D�UHVXOW�RI�WKH�XQMXVWL¿HG�DWWDFKPHQW��, unless 
an exception applies����8QOHVV�RWKHUZLVH�DJUHHG�E\�WKH�SDUWLHV��WKH�DPRXQW�DQG�IRUP�RI�
VHFXULW\�WR�EH�SURYLGHG�ZLOO�EH�GHWHUPLQHG�E\�WKH�MXGJH�DW�KLV�KHU�VROH�GLVFUHWLRQ��� 

However, in certain cases the court should be able to disregard party agreement, 
HVSHFLDOO\�ZKHUH�WKH�FLUFXPVWDQFHV�MXVWLI\�VXFK�D�GHSDUWXUH��)RU�LQVWDQFH��LQ�WKH�FRXUW¶V�
inherent jurisdiction, adoption of the contrary may lead to absurd results, which could not 
be reconcilable with the legislature’s intention.�� As noted above, written security aims 

)HEUXDU\�������1R������������7XUNH\��FLWHG�E\�0�7DQ�'HKPHQ��³<DEDQFÕODUÕQ�7HPLQDW�<�N�PO�O�÷�QH�
øOLúNLQ�2ODUDN������<ÕOÕQGD�9HULOHQ�%D]Õ�<DUJÕWD\�.DUDUODUÕ´� �6HOHFWHG�'HFLVLRQV�0DGH� LQ������E\� WKH�
&RXUW�RI�&DVVDWLRQ�5HJDUGLQJ�&DXWLR�-XGLFDWXP�6ROYL�������������8OXVODUDUDVÕ�7LFDUHW�YH�7DKNLP�+XNXNX�
'HUJLVL��-RXUQDO�RI�,QWHUQDWLRQDO�7UDGH�DQG�$UELWUDWLRQ�/DZ��DW����������
���6HH�H�J��%DNL�.XUX�� øFUD ve øÀDV�+XNXNX��(O�.LWDEÕ� �+DQGERRN�RQ�([HFXWLRQ�DQG�%DQNUXSWF\�/DZ��
�$QNDUD��$GDOHW�3XEOLVKLQJ�������������>.XUX��Handbook on Bankruptcy Law], who expresses that the 
FRXUW�PXVW� IRUP� D� µFRPSOHWH� RSLQLRQ¶�� �tam bir kanaat��ZKHQ� H[DPLQLQJ� WKH� GHEWRU¶V� REMHFWLRQ� WR� WKH�
granting of interim attachment. .XUX does not explain what he means by the term complete opinion, thus, 
DJDLQ��OHDYLQJ�WKH�PDWWHU�RSHQ�IRU�LQWHUSUHWDWLRQ��6HH�DOVR�6HPD�7DúSÕQDU��³)LLOL�.DULQHOHULQ�øVSDW Yükünün 
'D÷ÕOÕPÕQGDNL�5RO�´��5ROH�RI�$FWXDO�3UHVXPSWLRQV�LQ�'LVWULEXWLRQ�RI�%XUGHQ�RI�3URRI������������$QNDUD�
Üniversitesi� +XNXN� )DN�OWHVL�'HUJLVL� �$QNDUD�8QLYHUVLW\� /DZ�)DFXOW\� -RXUQDO�� ���� DW� �����ZKHUH� WKH�
DXWKRU�H[SUHVVHV�WKH�RSLQLRQ�WKDW�³8QGHU�7XUNLVK�ODZ��WKHRULHV�UHODWLQJ�WR�WKH�EXUGHQ�RI�SURRI�UXOHV�KDYH�QRW�
been developed; problems in concrete cases have been sought to be resolved through various standards.”
�� EBL, supra�QRWH���DW�DUW���������CCP, supra�QRWH���DW�DUW����
���)RU� LQVWDQFH��$UWLFOH��������SURYLGHV� WKDW� VHFXULW\�ZLOO�QRW�EH� UHTXLUHG�ZKHUH�D� UHFHLYDEOH�KDV�EHHQ�
secured by judgment. The court enjoys discretion with respect to receivables secured by documents that 
SRVVHVV�VDPH�FKDUDFWHU�DV�FRXUW�GHFLVLRQV��ilam mahiyetinde vesika���$UWLFOH����������7KH�IROORZLQJ�DUH�
H[DPSOHV�RI�GRFXPHQWV�WKDW�SRVVHVV�VDPH�FKDUDFWHU�DV�FRXUW�GHFLVLRQV��VHWWOHPHQWV�DQG�DFFHSWDQFHV�PDGH�
EHIRUH� WKH�FRXUW� �$UWLFOH�����(%/���GRFXPHQWV�XQFRQGLWLRQDOO\�DFNQRZOHGJLQJ�PRQHWDU\�GHEW��SUHSDUHG�
E\�QRWDU\�SXEOLFV��EBL, supra�QRWH���DW�DUWV����������������������DWWRUQH\�IDFLOLWDWHG�VHWWOHPHQWV��/DZ�RQ�
$WWRUQH\VKLS�����0DUFK�������1R�������7XUNH\��DW�DUW����$����6HH�DOVR�.XUX��Handbook on Bankruptcy 

Law, supra�QRWH����DW���������
�� CCP, supra�QRWH���DW�DUW�������
���6HH�2÷X]PDQ�	�%DUODV��supra�QRWH����DW�����DQG�UHIHUHQFHV�FRQWDLQHG�WKHUHLQ���³+RZHYHU��RQH�VKRXOG�
QRW� EH� VDWLV¿HG�ZLWK� WKH�PHDQLQJ� H[WUDFWHG� IROORZLQJ� WKH� DGRSWLRQ� RI� D� OLWHUDO� LQWHUSUHWDWLRQ��$� OLWHUDO�
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to cover loss or damage that may be incurred by the debtor or a third party as a result 
RI�WKH�XQMXVWL¿HG�DWWDFKPHQW��6WULFW�FRPSOLDQFH�ZLWK�WKH�UXOH�RQ�SDUW\�DJUHHPHQW�ZRXOG�
contravene notions of fairness and justice, and may jeopardize the third party’s possible 
FODLP�IRU�FRPSHQVDWLRQ��)XUWKHU��WKH�IDFW�WKDW�$UWLFOH�������RI�WKH�&&3�SURYLGHV�WKH�FRXUW�
the right to amend or dispense with the security provided, in cases of change of circum-
VWDQFHV��IXUWKHU�VXSSRUWV�VXFK�FRQWHQWLRQ��)RU�LQVWDQFH��D�ORVV�WKDW�ZDV�QRW�DQWLFLSDWHG�RU�
foreseen at the time of contracting may arise or the form of security agreed upon when 
contracting may become obsolete. In such cases, and in other similar cases where it can 
be legitimately argued that the conclusion reached solely from initial party agreement 
cannot be what the parties could have realistically intended, the court should exercise its 
inherent jurisdiction and determine the form and amount of security to be provided, to 
ensure that the relevant party’s interests are fully protected.�� 

,Q�SUDFWLFH��MXGJHV�XVXDOO\�UHTXLUH�D�VHFXULW\�LQ�DQ�DPRXQW�FRUUHVSRQGLQJ�WR�����
WR�����RI�WKH�DPRXQW�LQ�GLVSXWH��� As rightfully asserted by some scholars, the categor-
LFDO�DSSOLFDWLRQ�RI�D�¿[HG�UDWLR�RI�WKH�DPRXQW�LQ�GLVSXWH�WR�WKH�DPRXQW�RI�VHFXULW\�WR�EH�
SURYLGHG�LV�XQMXVWL¿DEOH��� In concurrence with such views, it is suggested that the court 
should, in each concrete case before it, asses the compensation that may be requested by 
the defendant in the event the claim fails, taking into account the applicable court costs 
and attorney fees, and determine the security accordingly. After all, security serves as the 
defendant’s protection in case the applicant fails in his claim and the defendant suffers 
loss or damage as a result. 

:KHUH�D�¿[HG�DPRXQW�LV�UXOHG�XSRQ��ZLWKRXW�DQ�DQDO\VLV�RI�WKH�ORVV�RU�GDPDJH�WKDW�
may arise, this may place undue hardship on a party or, in certain cases, on both parties. 
)RU�LQVWDQFH��LW�PD\�EH�WKH�FDVH�WKDW�WKH�IRUP�RI�LQWHULP�UHOLHI�UHTXHVWHG�ZLOO�PRVW�OLNHO\�
not give rise to any monetary loss or damage to the defendant. It will be unjust to require, 
LQ�VXFK�FDVHV��WKH�DSSOLFDQW�WR�GHSRVLW�VHFXULW\�DPRXQWLQJ�WR�����������RI�WKH�DPRXQW�LQ�
dispute for an interim measure to be granted, particularly where the amount in dispute is 
SDUWLFXODUO\�KLJK��(TXDOO\��WKH�ORVV�RU�GDPDJH�WKDW�PD\�DULVH�PD\�H[FHHG�����������RI�
the amount in dispute and adherence to such a categorical application may put the defen-
dant’s interests at risk. The courts should therefore consider the circumstances of the case 
and reach an amount which in its judgment best preserves the interests of both parties.

interpretation that does not accord with the spirit of the legislation cannot be accepted. In such cases, the 
meaning to be afforded to a text that is most appropriate in accordance with the spirit of the legislation 
should be taken into account.”
�� Contra Cemal ùDQOÕ, 0LOOHWOHUDUDVÕ�Özel Hukuk��,QWHUQDWLRQDO�3ULYDWH�/DZ���,VWDQEXO�

9HGDW�3XEOLVKLQJ�����������±�����ùDQOÕ notes that where the parties have agreed on the form of security to 
be provided, the court must respect party agreement and order the form of security agreed upon. However, it 
is considered that the statement above was made to merely state the general rule, not ruling out exceptional 
circumstances justifying departure from the general rule.
���6HH�&RXUW�RI�$SSHDO���WK�&LYLO�'LYLVLRQ�����0D\�������1R������������7XUNH\���ZKHUH�WKH�ORZHU�FRXUW�
>(GUHPLW��%DOÕNHVLU���nd�&RXUW�RI�)LUVW�,QVWDQFH��DV�)DPLO\�&RXUW�@�KDG�VHW�WKH�VHFXULW\�DW������RI�WKH�DPRXQW�
LQ�GLVSXWH��6HH�DOVR�&RXUW�RI�$SSHDO���WK�&LYLO�'LYLVLRQ�����-XQH�������1R�������������7XUNH\��
�� See ùDQOÕ, supra�QRWH����DW�����
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The above-stated rules are equally applicable to the provision of security with 
regard to applications for interim injunctions.�� However, the court may dispense with the 
need to obtain security regarding interim injunctions where the request is based on an of-
¿FLDO�GRFXPHQW�RU�GH¿QLWH�HYLGHQFH��RU�ZKHUH�WKH�QDWXUH�DQG�FLUFXPVWDQFHV�RI�WKH�FDVH�VR�
require. The court must, however, provide express reasons for its decision.�� The security 
ZLOO�EH�UHWXUQHG�ZLWKLQ�RQH�PRQWK�IROORZLQJ�¿QDOL]DWLRQ�RI�WKH�MXGJPHQW�UHJDUGLQJ�WKH�
underlying claim or within one month following the claimant’s failure to commence its 
compensation claim once the interim injunction ceases to have effect.��

Encashment of security. Where the court determines that the applicant was un-
MXVWL¿HG�LQ�VHHNLQJ�DQ�LQWHULP�DWWDFKPHQW�RU�LQWHULP�LQMXQFWLRQ��DQG�ORVV�RU�GDPDJH�KDV�
been incurred by the debtor or a third party, the security will be converted into cash by 
WKH�FRXUW�XSRQ�WKH�UHOHYDQW�SDUW\¶V�UHTXHVW��L�H���WKH�GHEWRU�RU�WKLUG�SDUW\���DQG�WKH�ORVV�RU�
damage sustained will be cured through the proceeds of the security.�� However, for this 
WR�RFFXU��WKH�DJJULHYHG�SDUW\��L�H���WKH�GHEWRU�RU�WKLUG�SDUW\��PXVW�FRPPHQFH�D�FODLP�IRU�
FRPSHQVDWLRQ�EHIRUH�WKH�VHFXULW\�LV�UHWXUQHG�WR�WKH�DSSOLFDQW��ZLWKLQ�D�SHULRG�WR�EH�SUR-
YLGHG�E\�WKH�FRXUW��±�RU�ZLWKLQ�WKH�WZR�\HDU�WLPH�OLPLWDWLRQ��, but in such case the security 
may no longer be with the court�� - and establish the chain of causation between the unjust 
request and the loss or damage sustained.��

Foreign claimant security. It should be noted that the Private International and 
Procedural Law�� requires a foreign natural or legal person who commences a claim, joins 
a claim or commences execution proceedings, to deposit a security to cover trial and ex-
ecution costs and the counterparty’s potential loss and damage.�� The form and amount 

�� CCP, supra�QRWH���DW�DUWV����������������VHH &RXUW�RI�$SSHDO����WK�&LYLO�'LYLVLRQ����-XO\�������1R�
�����������7XUNH\���IRU�LWV�XQGHUO\LQJ�UHDVRQLQJ��³7KH�MXGJH��LQ�DSSO\LQJ�WKH�DSSUR[LPDWH�SURRI�UXOH��PXVW�
consider - even if a low likelihood - the possibility that the allegation may not be true, when accepting the 
high likelihood of the allegation being correct. It is for this reason that when granting interim injunction 

D�VHFXULW\�LV�REWDLQHG�IURP�WKH�SDUW\�UHTXHVWLQJ��FRQVLGHULQJ�WKH�OLNHOLKRRG�WKDW� LW�PD\�EH�XQMXVWL¿HG�LQ�
its request.´��HPSKDVLV�DGGHG���1RWH� WKDW�$UWLFOH��������RI� WKH�&&3�H[SUHVVO\�SURYLGHV� WKDW��ZKHUH� LW� LV�
XQGHUVWRRG�WKDW�WKH�SDUW\�LQ�ZKRVH�IDYRU�WKH�LQWHULP�LQMXQFWLRQ�ZDV�JUDQWHG�ZDV�XQMXVWL¿HG�LQ�LWV�UHTXHVW�
at the time of its application, or the interim injunction automatically ceases to exist or is lifted following 
REMHFWLRQ��VXFK�SDUW\�LV�REOLJHG�WR�FRPSHQVDWH�WKH�ORVV�VXVWDLQHG�GXH�WR�WKH�XQMXVWL¿HG�UHTXHVW�IRU�LQWHULP�
injunction. Such compensation claim becomes time barred following the expiry of one year as of the date 
WKH�GHFLVLRQ�¿QDOL]HV�RU�WKH�LQWHULP�LQMXQFWLRQ�FHDVHV�WR�H[LVW��CCP, supra�QRWH���DW�DUW���������
�� CCP, supra�QRWH���DW�DUW���������
�� Ibid��DUW��������
�� See .XUX��Handbook on Bankruptcy Law, supra�QRWH����DW�������
�� Ibid�DW������
�� Ibid�DW������
�� See .XUX��Handbook on Bankruptcy Law, supra�QRWH����DW������
�� Act on Private International and Procedural Law�����1RYHPEHU�������1R�������7XUNH\��
�� CCP, supra�QRWH���DW�DUW��������:KHWKHU� WKH� UHTXLUHPHQW� WR�SD\�VHFXULW\�KDV�EHHQ�FRPSOLHG�ZLWK� LV�
D�PDWWHU� WKDW�PXVW�EH�FRQVLGHUHG�E\� WKH�FRXUW�DW�DOO� VWDJHV�RI� WKH�SURFHHGLQJV�RQ� LWV�RZQ� LQLWLDWLYH��VHH�
&RXUW�RI�$SSHDO���WK�&LYLO�'LYLVLRQ�����-DQXDU\�������1R�����������7XUNH\���&RXUW�RI�$SSHDO����UG�&LYLO�
'LYLVLRQ����0DUFK�������1R������������7XUNH\���&RXUW�RI�$SSHDO����WK�&LYLO�'LYLVLRQ�����$SULO�������
1R������������7XUNH\���&RXUW�RI�$SSHDO����WK�&LYLO�'LYLVLRQ�����0D\�������1R������������FLWHG�E\�0�
7DQ�'HKPHQ��³<DEDQFÕODUÕQ�7HPLQDW�<�N�PO�O�÷�QH�øOLúNLQ�2ODUDN������<ÕOÕQGD�9HULOHQ�%D]Õ�<DUJÕWD\�
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of security is to be determined by the court.�� However, the foreign applicant is exempted 
from depositing a security where reciprocity is found to exist.��

It is unclear whether the security foreseen under the PIPL regime is required con-
FXUUHQWO\�ZLWK�VHFXULW\�SXUVXDQW�WR�WKH�(%/�&&3�UHJLPH��7KHUH�LV�QR�H[SUHVV�OHJLVODWLYH�
rule drawing the boundary between the two regimes. Considering the aim sought to be 
DFKLHYHG�E\�WKH�VHFXULW\�UHTXLUHPHQWV�FRQWDLQHG�LQ�WKH�3,3/�DQG�WKH�(%/�&&3�UHJLPHV��
SD\PHQW�RI�VHFXULW\�XQGHU�ERWK�WKH�(%/�&&3�UHJLPH�DQG�WKH�3,3/�UHJLPH�VKRXOG�QRW�EH�
demanded; payment of one - preferably under the PIPL regime only62 - should relieve the 
applicant of the second form of security.�� In essence, both regimes cover potential loss 
DQG�GDPDJH�WKDW�PD\�EH�VXIIHUHG�E\�WKH�GHIHQGDQW��RU�D�WKLUG�SDUW\��LQ�FDVH�RI�LQWHULP�DW-
WDFKPHQWV��� and trial and execution costs. In other words, to require the payment of both 
VHFXULWLHV�DW�WKH�VDPH�WLPH���WKDW�LV��ZKHQ�D�FODLP�LV�¿OHG�ZLWK�WKH�UHTXHVW�IRU�LQWHULP�PHD-
sure and when the measure sought is granted - would be to double-secure the potential 
ORVV�RU�GDPDJH�D�GHIHQGDQW�PD\�VXVWDLQ�GXH�WR�DQ�XQMXVWL¿HG�DQG�IULYRORXV�FODLP��+RZ-
HYHU��LQ�FHUWDLQ�FDVHV��ZKHUH�LPSOHPHQWDWLRQ�RI�RQH�UHJLPH�DSSHDUV�LQVXI¿FLHQW�WR�FRYHU�
WKH�GHIHQGDQW¶V�SRVVLEOH�ORVVHV��L�H���ZKHUH�WKH�VHFXULW\�GHSRVLWHG�XQGHU�WKH�3,3/�UHJLPH�
ZKHQ�WKH�FODLP�LV�FRPPHQFHG�GRHV�QRW�VXI¿FLHQWO\�FRYHU�D�WKLUG�SDUW\¶V�SRVVLEOH�ORVVHV��
DV�UHJXODWHG�XQGHU�$UWLFOH�����RI�WKH�(%/���DQ�DGMXVWPHQW�H[HUFLVH�PD\�EH�QHFHVVDU\�WR�
ensure that exclusion of one regime does not disadvantage the defendant. In any event, a 

.DUDUODUÕ´��6HOHFWHG�'HFLVLRQV�0DGH�LQ������E\�WKH�&RXUW�RI�&DVVDWLRQ�5HJDUGLQJ�&DXWLR�-XGLFDWXP�6ROYL��
�����������8OXVODUDUDVÕ�7LFDUHW�YH�7DKNLP�+XNXNX�'HUJLVL��-RXUQDO�RI�,QWHUQDWLRQDO�7UDGH�DQG�$UELWUDWLRQ�
/DZ��DW�����
��� 1RWH� WKDW� VHFXULW\� GHSRVLWHG� PXVW� EH� LQ� IRUHLJQ� FXUUHQF\�� &RXUW� RI�$SSHDO�� ��th &LYLO� 'LYLVLRQ�� ��
'HFHPEHU�������1R�������������.XUX��Handbook on Bankruptcy Law, supra�QRWH����DW������+RZHYHU��
in a more recent decision the Court of Appeal upheld the lower court’s decision, thereby dismissing the 
DSSHDO��ZKHUH�WKH�ORZHU�FRXUW�KDG�QRW�UHTXHVWHG�WKH�SD\PHQW�RI�VHFXULW\�LQ�IRUHLJQ�FXUUHQF\��supra note 
�����7KH�SRVLWLRQ�VHHPV�WR�EH�XQFOHDU�DV�WR�ZKHWKHU�WKH�VHFXULW\�SURYLGHG�VKRXOG�RU�VKRXOG�QRW�EH�LQ�IRUHLJQ�
FXUUHQF\��/HJLVODWLYH�FODUL¿FDWLRQ�LV�WKHUHIRUH�UHTXLUHG�RQ�WKH�PDWWHU�
�� CCP, supra�QRWH���DW�DUW�������
62�6HH�%�OHQW�Özden�� ³7�UN�+XNXNXQGD�&DXWLR� -XGLFDWXP�6ROYL�.XUDOÕ´� �7KH�&DXWLR� -XGLFDWXP�6ROYL�
3ULQFLSOH� 8QGHU� 7XUNLVK� /DZ��� ������� ����0LOOHWOHUDUDVÕ� +XNXN� YH�0LOOHWOHUDUDVÕ�Özel� +XNXN� %�OWHQL�
�,QWHUQDWLRQDO�/DZ�DQG�,QWHUQDWLRQDO�3ULYDWH�/DZ�%XOOHWLQ�����DW�����ZKHUH�WKH�DXWKRU�DFNQRZOHGJHV�WKDW�
“The purpose of the security provision foreseen in the [former PIPL] is to secure the defendant’s loss and 
GDPDJH��DQG�WULDO�FRVWV��ZKHUHDV�$UWLFOH����>RI�WKH�SUHYLRXV�&RGH�RI�&LYLO�3URFHGXUH��/DZ�1R��������3DUW�
���RI����-XQH�����@�RQO\�DLPV�WR�VHFXUH�GHIHQGDQW¶V�ORVV�DQG�GDPDJH´�
���6HH�&RXUW�RI�$SSHDO���WK�&LYLO�'LYLVLRQ�����0D\�������1R������������7XUNH\���VXSSRUWLQJ���DOWKRXJK�
impliedly - such conclusion. Contra�.XUX��Handbook in Bankruptcy Law, supra�QRWH����DW������sub note 
����ZKHUH�WKH�DXWKRU�QRWHV�WKDW�WKH�SURSRVDO�WR�MRLQ�WKH�WZR�SURYLVLRQV�LQ�WZR�ODZV�>IRUPHU�YHUVLRQV@��WKHUHE\�
creating a one-regime security requirement, was dismissed by the commission drafting the [former] PIPL, 
reasoning that both provisions deal with different concerns. Although the author approves such dismissal, 
KH�GRHV�QRW�H[SODLQ�ZK\�WKH�3,3/�UHJLPH�ZLWK�D�ZLGHU�FRYHUDJH�VKRXOG�QRW�VXI¿FH�WR�FRYHU�FLUFXPVWDQFHV�
DQWLFLSDWHG�E\�WKH�(%/�&&3�UHJLPH��
���6HH�&RXUW�RI�$SSHDO���UG�&LYLO�'LYLVLRQ�����-DQXDU\�������1R������������7XUNH\���ZKHUH�WKH�&RXUW�
QRWHG�DV�IROORZV��³DFFRUGLQJ�WR�$UWLFOH�����RI�>(%/@��LQ�WKH�HYHQW�WKH�UHFHLYDEOH�LV�QRW�EDVHG�XSRQ�D�FRXUW�
decision or a document that possess same character as court decisions, the creditor is obliged to provide 
WKH�VHFXULW\�IRUHVHHQ�LQ�$UWLFOH����>RI�WKH�SUHYLRXV�&RGH�RI�&LYLO�3URFHGXUH��/DZ�1R�������3DUW����RI����
-XQH�������$UWLFOH����RI�&&3�@��IRU�ORVVHV�WKDW�PD\�EH�VXIIHUHG�E\�WKH�GHEWRU�RU�D�WKLUG�SDUW\�LQ�FDVH�KLV�
H[HFXWLRQ�UHTXHVW�SURYHV�WR�EH�XQMXVWO\�PDGH�´�
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legislative amendment is needed to clarify such uncertainty.

E. Duration
It is simply not possible to state the time period within which such applications 

DUH�KHDUG�DQG�GHWHUPLQHG��LW�LV�GHSHQGHQW�RQ�WKH�VSHFL¿F�QDWXUH�DQG�FLUFXPVWDQFHV�RI�HDFK�
case. The urgency of the matter and the particular court’s caseload are highly relevant 
IDFWRUV��7KH�IROORZLQJ�VWDWLVWLFV�PD\�SURYH�VXI¿FLHQW�WR�GHPRQVWUDWH�WKH�H[WHQW�RI�7XUNLVK�
FRXUWV¶�KHDY\�FDVH�ORDG��$FFRUGLQJ�WR�WKH�0LQLVWU\�RI�-XVWLFH¶V�VWDWLVWLFV��IRU�FLYLO�FRXUWV�
RI�JHQHUDO�MXULVGLFWLRQ�DORQH������������FDVHV�ZHUH�FRPPHQFHG�LQ�������LQ�DGGLWLRQ�WR�
����������FDVHV�WUDQVIHUUHG�IURP�WKH�SUHYLRXV�\HDU��7RJHWKHU�ZLWK�FDVHV�RYHUUXOHG�E\�WKH�
Court of Appeal and therefore remitted to the trial court, cases received by civil courts of 
JHQHUDO�MXULVGLFWLRQ�LQ������WRWDO������������7KH�DYHUDJH�SHULRG�IRU�VXFK�GLVSXWHV�EHLQJ�
GHWHUPLQHG�DFURVV�7XUNH\�LV�����GD\V��D�PLQLPXP�RI����DQG�PD[LPXP�RI�����GD\V����

)XUWKHUPRUH��ZKHWKHU�WKH�FRXQWHUSDUW\�LV�QRWL¿HG�DQG�SURYLGHG�D�ULJKW�WR�EH�KHDUG�
at a hearing is also a crucial factor as to the duration within which the interim measure 
sought is obtained. The judge may dispense with the need to hold a hearing and grant the 
DSSOLFDWLRQ�EDVHG�VROHO\�RQ�DQ�H[DPLQDWLRQ�RI�GRFXPHQWV��ZKLFK�ZLOO�VLJQL¿FDQWO\�VSHHG�
up the process. 

In practice, in ordinary cases involving no exceptional circumstances, an inter-
LP�LQMXQFWLRQ�DWWDFKPHQW�LV�XVXDOO\�REWDLQHG�ZLWKLQ�WKUHH�WR����ZRUNLQJ�GD\V��$V�QRWHG�
above, this period may be longer or shorter depending on the facts of the case. Given that 
with regard to interim attachments the judge enjoys complete freedom as to whether to 
hear the counterparty, the application may be determined within a shorter period com-
pared to interim injunction applications.

F. Effectiveness
2QFH�DQ�LQWHULP�PHDVXUH�LV�JUDQWHG�E\�WKH�FRXUW��LW�ZLOO�FRQWLQXH�WR�KDYH�HIIHFW�

XQWLO�RQH�RI�WKH�WZR�IROORZLQJ�FLUFXPVWDQFHV�RFFXU���L��WKH�DUELWUDO�DZDUG�EHFRPHV�HQ-

���6HH�'DYD�6D\ÕODUÕ��2FWREHU�������RQOLQH���ZZZ�DGOLVLFLO�DGDOHW�JRY�WU�LVWDWLVWLNB���������SGI!�
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IRUFHDEOH� �icra edilebilirlik�66�� RU� �LL�� WKH� FODLP� LV� GLVPLVVHG� E\� WKH� DUELWUDO� WULEXQDO��� 
8SRQ�RFFXUUHQFH�RI�HLWKHU�FLUFXPVWDQFH��WKH�LQWHULP�UHOLHI�DXWRPDWLFDOO\�FHDVHV�WR�H[LVW.

�ĕĕĊĆđĘ�Ćēĉ��ćďĊĈęĎĔēĘ
Appeals. In the event an application is made for an interim attachment and the 

application is dismissed, the applicant is entitled to appeal the decision. The appeal will 
EH�DIIRUGHG�SULRULW\�DQG�WKH�GHFLVLRQ�RI�WKH�DSSHOODWH�FRXUW�LV�¿QDO�DQG�FRQFOXVLYH��� With 
respect to interim injunctions, the applicant is permitted to appeal upon refusal of the 
application.�� Again, such an appeal will be afforded priority and the decision of the ap-
SHOODWH�FRXUW�LV�¿QDO�DQG�FRQFOXVLYH��

Objections. Where the application is accepted without the debtor having been 
heard, the debtor has the right to object to the reasons for attachment, the court’s juris-
GLFWLRQ�RU�WKH�VHFXULW\�SURYLGHG�ZLWKLQ�VHYHQ�GD\V�RI�EHLQJ�QRWL¿HG�RU�LPSOHPHQWDWLRQ�
of the attachment.�� A third party, whose interests are being violated, also possesses the 
right to object to the reasons for attachment or the security provided within seven days of 
QRWL¿FDWLRQ��� The decision delivered upon an objection to the interim attachment may be 

66 Note that under Turkish law the term icra edilebilirlik has a separate legal meaning. In legal terms, 
LW� UHIHUV� WR�D�SDUW\¶V�DELOLW\� WR� UHTXHVW�HQIRUFHPHQW�RI�D�GHFLVLRQ�DZDUG� IURP�7XUNLVK�H[HFXWLRQ�RI¿FHV��
)RU�LQVWDQFH��IRUHLJQ�FRXUW�MXGJPHQWV�DQG�IRUHLJQ�DUELWUDO�DZDUGV��DQG�GRPHVWLF�DZDUGV�UHJXODWHG�E\�WKH�
IAL��$UWLFOHV����$�����DQG����%�������DUH�QRW�³HQIRUFHDEOH´�XQWLO�WKH�SHULRG�IRUHVHHQ�IRU�DSSHDO�VHW�DVLGH�
DFWLRQV�KDV� H[SLUHG�RU� WKH�SDUW\� FRQFHUQHG�ZDLYHV� LWV� ULJKW� WR� DSSHDO�FRPPHQFH� VHW� DVLGH�SURFHHGLQJV��
8SRQ�H[SLUDWLRQ�RI� WKH� DSSOLFDEOH�SHULRG�� DQ�DSSOLFDWLRQ�PXVW�EH�PDGH� WR� WKH� ORZHU� FRXUW� WR�REWDLQ� DQ�
DQQRWDWLRQ� RQ� WKH� GHFLVLRQ�DZDUG� VWDWLQJ� WKDW� WKH� GHFLVLRQ� KDV� EHFRPH� ³HQIRUFHDEOH´� �icra edilebilirlik 

úHUKL���DIWHU�ZKLFK�D�UHTXHVW�PD\�EH�PDGH�WR�WKH�H[HFXWLRQ�RI¿FHV�IRU�IRUFHG�UHFRYHU\�RI�WKH�DPRXQW�GXH��
LQ� WKH�HYHQW� WKH�GHEWRU� IDLOV� WR� VDWLVI\� WKH�GHFLVLRQ�DZDUG�� ,Q� D�GHFLVLRQ� UHJDUGLQJ� WKH�HQIRUFHDELOLW\�RI�
GRPHVWLF�DUELWUDO�DZDUGV��WKH�&RXUW�RI�$SSHDO�H[SUHVVHG�DV�IROORZV��³3URYLVLRQV�UHJDUGLQJ�DUELWUDWLRQ�DUH�
FRQWDLQHG�LQ�$UWLFOH�����WR�����>RI�WKH�SUHYLRXV�&RGH�RI�&LYLO�3URFHGXUH��/DZ�1R�������3DUW����RI����-XQH�
����@��7KHVH�SURYLVLRQV�UHODWH�WR�GRPHVWLF�YROXQWDU\�DUELWUDWLRQV��$ZDUGV�FRQFHUQLQJ�GRPHVWLF�YROXQWDU\�
arbitrations are not directly enforceable [GR÷UXGDQ�LFUD�NDELOL\HWL]; they gain the force of enforceability 
ZKHQ��IROORZLQJ�WKHLU�¿QDOL]DWLRQ��DFFRUGLQJ�WR�$UWLFOH�����RI�WKH�VDPH�ODZ��WKH\�DUH�DSSURYHG�E\�WKH�FRXUW�
president or member, or if an appeal has been lodged with respect to it, when the Court of Appeal approves 
WKH�ORZHU�FRXUW�GHFLVLRQ�DQG�WKH�FRXUW�SODFHV�LWV�DQQRWDWLRQ�RI�HQIRUFHDELOLW\�´��&RXUW�RI�$SSHDO�*HQHUDO�
/HJDO�$VVHPEO\����� -DQXDU\�������1R�������� �7XUNH\���� ,Q� WKLV� UHVSHFW�� VHH� DOVR�&RXUW�RI�$SSHDO�� �WK�
&LYLO�'LYLVLRQ����-XQH�������1R������������7XUNH\���GHPRQVWUDWLQJ�WKDW�DOWKRXJK�ELQGLQJ�ZKHQ�LVVXHG��
foreign court judgments are not enforceable in Turkey until an enforcement decision has been rendered by a 
7XUNLVK�FRXUW��WKH�VDPH�UXOH�DSSOLHV�WR�IRUHLJQ�DUELWUDO�DZDUGV���DQG�&RXUW�RI�$SSHDO���WK�&LYLO�'LYLVLRQ�����
0DUFK�������1R������������7XUNH\���³6XEMHFW�WR�FHUWDLQ�H[FHSWLRQV��>FRXUW@�GHFLVLRQV�WKDW�DUH�FDSDEOH�RI�
being enforced [icra kabiliyeti olan kararlar@�DUH�GHFLVLRQV�WKDW�DUH�¿QDO�LQ�FRQWHQW�DQG�IRUP«�Not all court 

GHFLVLRQV�DUH�¿QDO�DQG�HQIRUFHDEOH�DW�WKH�VDPH�WLPH��FHUWDLQ�GHFLVLRQV��E\�WKHLU�QDWXUH��RQO\�FRQVWLWXWH�¿QDO�
GHFLVLRQV�EXW�DUH�QRW�HQIRUFHDEOH�>LFUD�NDELOL\HWL�WDúÕPDVÕ@�´��HPSKDVLV�DGGHG���&RQVHTXHQWO\��WKH�LQWHULP�
UHOLHI�ZLOO�UHPDLQ�LQ�H[LVWHQFH�XQWLO�DQ�HQIRUFHPHQW�GHFLVLRQ�LV�UHQGHUHG���UHJDUGLQJ�WKH�¿QDO�IRUHLJQ�DUELWUDO�
award - by Turkish courts.
�� IAL, supra�QRWH���DW�DUW������
��  EBL, supra�QRWH���DW�DUW���������6HH�&RXUW�RI�$SSHDO�*HQHUDO�$VVHPEO\�RQ�WKH�8QL¿FDWLRQ�RI�&DVH�/DZ��
���)HEUXDU\�������1R���������7XUNH\��
��  CCP, supra�QRWH���DW�DUW��������
��  EBL, supra�QRWH���DW���������
�� Ibid��DUW��������
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appealed.�� The appeal will be afforded priority and the decision of the appellate court is 
¿QDO�DQG�FRQFOXVLYH��$SSHDO�ZLOO�QRW�VXVSHQG�H[HFXWLRQ�RI�WKH�LQWHULP�DWWDFKPHQW�

With respect to interim injunctions, the counterparty is entitled to object to the 
conditions of the interim injunction, the court’s jurisdiction or the security provided with-
in one week as of the implementation of the interim injunction, if the counterparty was 
present during its implementation, or, if the counterparty was not so present, within one 
ZHHN�RI�EHLQJ�QRWL¿HG�RI�WKH�UHFRUG�UHODWLQJ�WR�LWV�LPSOHPHQWDWLRQ��� Third parties whose 
interests are clearly violated by the implementation of the interim injunction are also per-
mitted to object to the conditions for the interim injunction and security provided, which 
must be made within one week of becoming aware of the interim injunction.�� The deci-
sion delivered upon objection can be appealed.�� Appeal will be afforded priority and the 
GHFLVLRQ�RI�WKH�DSSHOODWH�FRXUW�LV�¿QDO�DQG�FRQFOXVLYH��$SSHDO�ZLOO�QRW�VXVSHQG�H[HFXWLRQ�
of the interim injunction.

Decisions must contain reasoning. Decisions rendered by courts regarding inter-
im measures will have to contain reasoning. In a case where the judge dismissed a request 
for interim injunction without reasons for its dismissal, the Court of Appeal overruled 
the trial judge’s decision, holding that, when granting or refusing an interim injunction 
request, the court is obliged to state its legal reasoning in the judgment.�� The appellate 
FRXUW�RSLQHG�WKDW�$UWLFOH��������RI�WKH�7XUNLVK�&RQVWLWXWLRQ�UHTXLUHV�DOO�FRXUW�MXGJPHQWV�
to contain reasoning.�� 

�ēċĔėĈĎēČ��ėćĎęėĆđ��ėĎćĚēĆđǯĘ��ēęĊėĎĒ��ĊđĎĊċ
In addition to permitting requests for interim relief in aid of foreign arbitral pro-

ceedings, the IAL also permits a party to seek assistance with respect to the enforcement 
of interim relief granted by arbitral tribunals.�� Consequently, where a party fails to com-

�� Ibid��DUW��������
�� CCP, supra�QRWH���DW�DUW��������
�� Ibid��DUW��������
�� Ibid��DUW��������
���6HH�&RXUW�RI�$SSHDO����WK�&LYLO�'LYLVLRQ����-XO\�������1R������������7XUNH\���
���,Q�DQRWKHU�GHFLVLRQ��WKH�&RXUW�RI�$SSHDO�UHDVRQHG�WKDW�VLQFH�$UWLFOH��������RI�WKH�&&3�SHUPLWV�DQ�DSSHDO�
to be brought against a decision dismissing a request for interim injunction, the Court of Appeal can review 
such appeal only if the decision contains reasoning. The Court noted that appellate review is only possible 
if such review is made on the basis of a reasoned lower court decision. According to the court, a decision 
ZLWKRXW�UHDVRQLQJ�YLRODWHV�WKH�UXOH�RI�ODZ��DV�FRQWDLQHG�LQ�$UWLFOH���RI�WKH�7XUNLVK�&RQVWLWXWLRQ���WKH�ULJKW�
WR�EH�KHDUG��DV�FRQWDLQHG�LQ�$UWLFOH����RI�WKH�&&3��DQG�WKH�ULJKW�WR�D�IDLU�WULDO��DV�FRQWDLQHG�LQ�$UWLFOH���RI�
WKH�(XURSHDQ�&RQYHQWLRQ�RQ�+XPDQ�5LJKWV���2Q�WKLV�EDVLV��WKH�ORZHU�FRXUW¶V�GHFLVLRQ�ZDV�RYHUUXOHG��&RXUW�
RI�$SSHDO����UG�&LYLO�'LYLVLRQ�����-DQXDU\�������1R����������7XUNH\����7KH�UHDVRQLQJ�UHTXLUHPHQW�DSSOLHV�
to both decisions granting interim injunctions and decisions regarding objections to decisions granting 
LQWHULP� LQMXQFWLRQV��&RXUW� RI�$SSHDO�� ��WK�&LYLO�'LYLVLRQ�� ��� )HEUXDU\� ������1R� ���������� �7XUNH\���
Note that under Turkish law foreign court decisions, whose enforcement is sought in Turkey, need not 
KDYH�UHDVRQLQJ��7KH�&RXUW�RI�$SSHDO�*HQHUDO�$VVHPEO\�RQ�WKH�8QL¿FDWLRQ�RI�&DVH�/DZ�RSLQHG�WKDW�WKH�
UHTXLUHPHQW�LPSRVHG�LQ�WKH�&RQVWLWXWLRQ�DSSOLHV�H[FOXVLYHO\�WR�MXGJPHQWV�UHQGHUHG�E\�7XUNLVK�FRXUWV��&RXUW�
RI�$SSHDO�*HQHUDO�$VVHPEO\�RQ�WKH�8QL¿FDWLRQ�RI�&DVH�/DZ�����)HEUXDU\�������1R���������7XUNH\���
�� IAL, supra�QRWH���DW�DUW������
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ply with the arbitral tribunal’s order regarding interim relief, the counterparty does not 
QHHG�WR�ZDLW�IRU�WKH�¿QDO�DZDUG�WR�EH�UHQGHUHG�WR�EULQJ�WKH�PDWWHU�EHIRUH�7XUNLVK�FRXUWV��
The counterparty may seek the Turkish court’s assistance in ensuring that the arbitral 
tribunal’s order is implemented.

,W�LV�XQFOHDU�IURP�$UWLFOH������RI�WKH�,$/�ZKHWKHU�WKH�UHTXHVW�IRU�DVVLVWDQFH�ZLOO�
be a request for implementation of the interim relief granted by the arbitral tribunal or 
a request for an interim relief on terms deemed appropriate by the court to be granted.�� 
/LWHUDOO\� WUDQVODWHG�� WKH�SURYLVLRQ�SURYLGHV�DV�IROORZV��³:KHUH�D�SDUW\�IDLOV� WR�FRPSO\�
with the arbitral tribunal’s order regarding an interim injunction or interim attachment, 
the other party may request the competent court’s assistance for an interim injunction or 

interim attachment order to be made´��HPSKDVLV�DGGHG���

2Q�D�OLWHUDO�UHDGLQJ��LW�DSSHDUV�WKDW�WKH�FRXUW�LV�WR�JUDQW�DQ�LQWHULP�UHOLHI��QRW�PHUH-
ly approve the relief granted by the arbitral tribunal and order its implementation. Thus, 
LW�VHHPV�WKDW�WKH�FRXUW�ZLOO�¿UVW�GHWHUPLQH�ZKHWKHU�RU�QRW�WR�JUDQW�DQ�LQWHULP�UHOLHI��DQG�LI�
it decides to grant it, whether to approve the relief already granted by the arbitral tribu-
QDO��ZLWK�RU�ZLWKRXW�PRGL¿FDWLRQV��RU�JUDQW�D�ZKROO\�GLIIHUHQW�IRUP�RI�UHOLHI��� The court 
enjoys absolute discretion in this regard. The reasoning is that there is not in existence a 
legislative framework that foresees the enforcement of a foreign court or arbitral tribunal 
RUGHUHG�LQWHULP�UHOLHI�VLQFH�WKH\�ODFN�WKH�HOHPHQW�RI�¿QDOLW\�UHTXLUHG���

The aforementioned interpretation, if strictly adopted by the courts, has the fol-
ORZLQJ�SLWIDOOV��)LUVW�� WKH�SURYLVLRQ�ZLOO�FDXVH�XQQHFHVVDU\� WLPH�DQG�H[SHQVH� WR�EH� LQ-
curred by the parties.�� Consider a scenario where a party, following the constitution of 
the arbitral tribunal, seeks interim relief from the arbitrators, as opposed to from the court 
�XSRQ�SUHIHUHQFH�RU�PDQGDWRULO\��GXH� WR�GLUHFWLRQ�RI�DSSOLFDEOH�UXOHV��� and, following 
intense debate between the parties, the arbitral tribunal grants the interim relief requested. 
7KH�UHVXOW�RI�VXFK�DQ�LQWHUSUHWDWLRQ�RI�$UWLFOH������ZRXOG�EH�WKDW��ZKHUH�FRXUW�DVVLVWDQFH�LV�
required to ensure party compliance, repetition of the arguments made before the arbitra-
tors is required. Such a need for repetition will inevitably lead to a waste of time, energy 

���)RU�D�GLVFXVVLRQ�RI�VXFK�SUREOHPV��VHH�,QWHUQDWLRQDO�&KDPEHU�RI�&RPPHUFH��Draft Notes on the Turkey 

Working Group on Implementation of the Code of Civil Procedure and International Arbitration Law 
�������DW����II�
�� Ibid DW������ZKHUH�LW�LV�QRWHG�WKDW��³$VVLVWDQFH�UHIHUV�WR�WKH�IROORZLQJ��0DNH�DQ�DSSOLFDWLRQ�WR�WKH�FRXUW�
and request interim attachment or injunction. If the court deems it appropriate, it may read the arbitrators’ 
RUGHU�DQG�PD\�EHQH¿W�IURP�LW��RU�PHUHO\�FRQVLGHU�LW«XQIRUWXQDWHO\�$UWLFOH���RI�WKH�,$/�LV�WKH�ZRUVW�GUDIWHG�
SURYLVLRQ�RI�WKH�ODZ´��
�� Ibid�DW���������³,I�D�SDUW\�UHIXVHV�WR�FRPSO\�ZLWK�DQ�LQWHULP�UHOLHI�JUDQWHG�E\�WKH�DUELWUDWRUV��WKH�DSSOLFDQW�
must, if it seeks an interim relief capable of execution, make an application to the court and obtain the relief 
sought; the provision is clear...I do accept, however, that the wording regarding assistance to be provided 
E\�WKH�FRXUW�LV�VRPHZKDW�YDJXH��LW�FDQ�EH�FKDQJHG´���
�� Ibid�DW�����³WKH�FXUUHQW�ZRUGLQJ�RI�$UWLFOHV���DQG���>RI�WKH�,$/@��VWDWLQJ�WKDW�WKH�DWWRUQH\�PD\�VHHN�WKH�
court’s assistance, to be very unclear; it may be a little harsh but I consider it almost meaningless for us 
DWWRUQH\V�DQG�SUDFWLWLRQHUV´��
�� See e.g. ICC, Rules of Arbitration��������DUW��������UHTXLULQJ�WKH�H[LVWHQFH�RI�³DSSURSULDWH�FLUFXPVWDQFHV´��
Cf. Istanbul Arbitration Centre, Rules of Arbitration��������DUW�������
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and resources, which could be otherwise put to better use.

Second, the adoption of such an interpretation would undermine the arbitrators’ 
MXULVGLFWLRQ��ZKR�SRVVHVV�EHWWHU�NQRZOHGJH�RQ�WKH�FDVH�WKDQ�DOPRVW�DOO�RWKHUV���DQG�FRQ-
sequently, party agreement. Where parties have agreed that all disputes - including of 
disputes as to whether interim relief should be granted - should be determined by the arbi-
trators, courts should respect such an agreement, unless strong reasons exist not to do so. 
The court should approve the interim relief granted by the arbitrators, without examining 
the reasoning behind it, unless such an order contravenes public policy or contains some 
form of procedural impropriety.

Third, and most importantly, where a court re-examines the dispute regarding the 
interim relief and determines whether it should be granted, it essentially assumes certain 
functions of the arbitral tribunal, which may have binding consequences on the arbitral 
proceedings and the determination of the merits of the dispute. This is contrary to the 
VSLULW�RI�$UWLFOH�������$UWLFOH������UHODWHV�WR�FRXUW�DVVLVWDQFH��QRW�FRXUW�LQWHUYHQWLRQ��+DG�
the parties preferred court ordered interim relief, they would have made an application 
SXUVXDQW�WR�$UWLFOH�������&RQVHTXHQWO\��LW�LV�VXJJHVWHG�WKDW�LW�ZRXOG�EH�PRUH�LQ�OLQH�ZLWK�
the spirit of arbitration if courts approved the interim relief granted by arbitrators and 
ordered its enforcement, provided that strong reasons not to do so are not present. An 
amendment of the IAL to this effect may therefore be appropriate.

�ēĈĎđđĆėĞ��ĘĘĚĊĘ
Request for enforcement of relief. Where an application for interim attachment 

LV�JUDQWHG��WKH�DSSOLFDQW�PXVW�UHTXHVW�IURP�WKH�UHOHYDQW�HQIRUFHPHQW�RI¿FH��WKH�HQIRUFH-
PHQW� RI¿FH�ZLWKLQ� WKH� FRXUW¶V� MXULVGLFWLRQ�� WKH� HQIRUFHPHQW� RI� WKH� LQWHULP� DWWDFKPHQW�
ZLWKLQ����GD\V�RI�WKH�GHFLVLRQ��2WKHUZLVH��WKH�LQWHULP�PHDVXUH�ZLOO�FHDVH�WR�KDYH�HIIHFW��� 
A similar obligation exists for interim injunctions.��

Amending or lifting the relief.�7KH�GHEWRU�FRXQWHUSDUW\�LV�HQWLWOHG�WR�UHTXHVW�WKDW�
WKH�LQWHULP�DWWDFKPHQW�LQWHULP�LQMXQFWLRQ�EH�DPHQGHG�RU�OLIWHG��DV�WKH�FDVH�PD\�EH��ZKHUH�
DSSURSULDWH� VHFXULW\� LV�SURYLGHG�DV�FRXQWHU� VHFXULW\� �L�H���PRQH\�� UHDO�SURSHUW\�SOHGJH��
EDQN�JXDUDQWHH�����)XUWKHU��DQ�LQWHULP�LQMXQFWLRQ�PD\�EH�DPHQGHG�RU�OLIWHG��ZLWKRXW�VHFX-
ULW\�EHLQJ�JUDQWHG��LQ�FDVH�RI�FKDQJH�LQ�FLUFXPVWDQFHV���

Arbitration culture and awareness.�2Q�D�VHSDUDWH�QRWH��LW�ZRXOG�EH�ZLVH�WR�EH�
cautious regarding the lack of arbitration culture amongst the Turkish judiciary, due in 
part to the history and limited use of arbitration in Turkey. Local counsel must therefore 

�� EBL, supra�QRWH���DW�DUW��������
�� CCP, supra�QRWH���DW�DUW���������1RWH�WKDW�WKH�SHULRG�IRUHVHHQ�LQ�WKH�&&3�LV�RQH�ZHHN��
�� EBL, supra�QRWH���DW�DUW������CCP, supra�QRWH���DW�DUW���������6HH�&RXUW�RI�$SSHDO����UG�&LYLO�'LYLVLRQ��
��)HEUXDU\�������1R�����������7XUNH\���6HH�DOVR�+DNDQ�3HNFDQÕWH]��2÷X]�$WDOD\�	�0XKDPPHW�Özekes, 
Medeni Usul Hukuku��/DZ�RI�&LYLO�3URFHGXUH���$QNDUD��<HWNLQ�3XEOLVKLQJ������������±�����
�� CCP, supra�QRWH���DW�DUW���������6HH�&RXUW�RI�$SSHDO����UG�&LYLO�'LYLVLRQ�����-XQH�������1R�����������
�7XUNH\���6HH�DOVR�3HNFDQÕWH]�HW�DO��supra�QRWH����DW�����±�����
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be vigilant to guide the court where it appears necessary. �� 

�ĔēĈđĚĘĎĔē
Turkey has a legislative framework with respect to interim measures in aid of arbitration 

�IRUHLJQ�DQG�GRPHVWLF��SURFHHGLQJV�WKDW�VHUYHV�WKH�SXUSRVH�VRXJKW�DQG�PRVWO\�PHHWV�WKH�V\VWHP�
users’ expectations. It has a very comprehensive set of rules that can be easily followed and ap-
SOLHG��)XUWKHU��PRVW�UXOHV�FRQIRUP�WR�ORJLF�DQG�DUH�UHDVRQDEOH��ZLWKRXW�PDQ\�LGLRV\QFUDVLHV��,W�
may be seen as more advantageous compared with the position in certain common law jurisdic-
WLRQV�ZKHUH�VXFK�UXOHV�DUH�XQFRGL¿HG�DQG�WKHUHIRUH�UHTXLUH�GHWDLOHG�UHVHDUFK�DQG�DQDO\VLV��,Q�WKDW�
UHVSHFW��LW�FDQ�VHUYH�DV�DQ�H[DPSOH��3URYLGHG�WKDW�WKH�FRQGLWLRQV�VHW�RXW�DUH�VDWLV¿HG��WKH�IUXLWV�RI�
DUELWUDWLRQ�PD\�EH�SUHVHUYHG�WKURXJK�FRQVHUYDWRU\�PHDVXUHV�SUHYHQWLQJ�WKH�RZQHU¶V��OHJDO��EHQ-
H¿FLDO�RU�RWKHUZLVH��ULJKWV�RI�GLVSRVDO�RYHU�WKH�VXEMHFW�PDWWHU�RU��LQ�DSSURSULDWH�FDVHV��OLPLWLQJ�LWV�
peaceful enjoyment.

+RZHYHU��FHUWDLQ�SURYLVLRQV�UHTXLUHPHQWV�LQKHUHQW�LQ�WKH�,$/�DQG�RU�WKH�MXGLFLDO�DSSURDFK�
WR�LQWHULP�PHDVXUHV�RI�SURWHFWLRQ�DUH�LQ�QHHG�RI�UHIRUP�RU�FODUL¿FDWLRQ��WR�HQVXUH�WKDW�LQWHULP�PHD-
sures continue to serve as a tool for maximization of justice. All obstacles to being able to preserve 
a legal right that requires immediate protection should be removed, as far as it is possible. As not-
HG�DERYH��WKH�IROORZLQJ�LVVXHV�VKRXOG�EH�DGGUHVVHG�E\�WKH�OHJLVODWXUH�WR�HQVXUH�WKDW�XQFHUWDLQWLHV�
ORRSKROHV�GR�QRW�OHDG�WR�ORVV�RI�ULJKWV���L��WLPH�IUDPH�ZLWKLQ�ZKLFK�DUELWUDWLRQ�SURFHHGLQJV�PXVW�
EH�FRPPHQFHG�SRVW�JUDQWLQJ�RI�LQWHULP�PHDVXUHV���LL��VWDQGDUG�RI�SURRI�UHTXLUHG�ZLWK�UHVSHFW�WR�
DSSOLFDWLRQV�IRU�LQWHULP�PHDVXUHV���LLL��DXWRPDWLF�LPSOHPHQWDWLRQ�RI�¿[HG�VHFXULW\�DPRXQWV��DQG�
�LY��FRXUW�DVVLVWDQFH� WR� LQWHULP�PHDVXUHV�JUDQWHG�E\�DUELWUDWRUV��2QO\�RQFH�VXFK� ORRSKROHV�DUH�
FORVHG�ZLOO�WKH�,$/�IXO¿OO�LWV�SXUSRVH�RI�DVVLVWLQJ�WKH�XVHUV�RI�LQWHUQDWLRQDO�DUELWUDWLRQ��$PHQG-
PHQWV�WR�VXFK�HIIHFW�ZLOO�DOVR�QR�GRXEW�HQKDQFH�FRQ¿GHQFH�LQ�WKH�,$/�DQG�WKH�7XUNLVK�OHJLVODWLYH�
framework regarding arbitration, and lead to a greater use of Turkey as the seat of international 
arbitrations. 

)LQDOO\��RQH�VKRXOG�UHPDLQ�FDXWLRXV�UHJDUGLQJ�WKH�ODFN�RI�DUELWUDWLRQ�FXOWXUH�DPRQJVW�WKH�
7XUNLVK�MXGLFLDU\�DQG�DOVR�WKH�XQGHVLUDEOH�FRQVHTXHQFHV�RI�DQ�XQMXVWL¿HG�UHTXHVW��:LWK�UHVSHFW�WR�
the latter, considering that a categorical percentage is applied, taking into account the amount in 
GLVSXWH��FDUHIXO�FRQVLGHUDWLRQ�VKRXOG�EH�PDGH�EHIRUH�D�UHTXHVW�IRU�LQWHULP�UHOLHI�LV�PDGH��)DLOXUH�
WR�GR�VR�PD\�JLYH�ULVH�WR�XQSUHGLFWDEOH�ORVVHV��UHTXLULQJ�FRPSHQVDWLRQ�E\�WKH�XQMXVWL¿HG�DSSOLFDQW� 

 

�� See 3HNFDQÕWH] et al, supra�QRWH����DW�����ZKHUH�WKH�DXWKRU�PHQWLRQV�WKH�QHHG�WR�WUDLQ�7XUNLVK�MXGJHV�DQG�
improve arbitration awareness among the Turkish judiciary.


